Tuesday 
July  B,  1980 


Part  V 

Department  of 
Energy _ 

Assistance  Regulations;  Final  Rulemaking 


46044 


Federal  Register  /  Vol.  45.  No.  132  /  Tuesday,  July  8. 1980  /  Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 

Assistance  Regulations;  Hnal 
Rulemaking 

agency:  Department  of  Energy. 
action:  Cooperative  agreements;  final 
rule. 

summary:  This  regdation  implements 
the  Department  of  Energy  (DOE) 
authority  to  issue  Cooperative 
Agreements  as  a  type  of  Financial 
Assistance  under  the  DOE  Assistance 
Regulations.  This  issuance  of  Subpairt  C 
provides  the  administrative  mechanisms 
necessary  for  DOE  to  enter  into 
Cooperative  Agreements. 

EFFECTIVE  DATE:  October  6, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  R.  Morgan,  Financial  Assistance 
Policy  Branch  (PR-212).  Procurement 
and  Contracts  Management 
Directorate,  US  Department  of  Energy, 
Washington,  DC  20585,  Telephone 
(202)  252-8253. 

Robert  Broxton,  Office  of  General 
Counsel,  AGC  for  Procurement,  US 
Department  of  Energy,  Washington, 

DC  20585,  Telephone  (202)  252-6902. 

1.  Background  Information 

On  March' 8, 1979,  the  Department  of 
Energy  (DOE)  established  the 
Department  of  Energy  Assistance 
Regulations  ^OE/ARs),  10  CFR  600, 
through  publication  as  a  final  regulation 
of  Subpart  A.  containing  information 
about  the  regulatory  structure, 
definitions,  and  general  policies 
applicable  to  financial  assistance 
instruments  and  of  Subpart  B  pertaining 
only  to  grants  (44  FR 12920,  March  8, 
1979).  liliis  issuance  of  Subpart  C 
provides  the  administrative  mechanisms 
necessary  for  the  Department  of  Energy 
(DOE)  to  enter  into  Cooperative 
Agreements. 

On  April  5, 1979,  DOE  published  a 
notice  of  proposed  rulemaking  (44  FR 
20594,  April  5, 1979)  to  establish  the 
DOE  Cooperative  Agreement  Regulation 
as  Subpart  C  to  the  DOE  Assistance 
Regulations.  On  May  16, 1979,  DOE 
published  a  correction  notice  (44  FR 
28670,  May  16, 1979)  making  editorial 
corrections  to  the  April  5, 1979 
publication.  This  later  document 
extended  the  comment  period  from  June 
4. 1979,  to  June  15. 1979. 

The  purpose  of  this  regulation  is  to 
make  available  to  all  persons  and 
entities  desiring  to  enter  into 
Cooperative  Agreements  with  DOE 
those  policies  and  requirements  that  are 
necessary  in  order  for  DOE  to  enter  into 
a  Cooperative  Agreement.  The 


regulation  is  necessary  since  DOE 
presently  has  no  existing  generic 
regulations  governing  Cooperative 
A^ements  and  expects  to  make 
extensive  use  of  Cooperative 
Agreements  in  the  future. 

Although  this  regulation  will  affect  all 
persons  and  entities  desiring  to  enter 
into  a  Cooperative  Agreement  with 
DOE,  the  Department  of  Energy  has 
determined  ffiat  this  rule  does  not 
involve  a  substantial  issue  of  fact  or 
law,  and  that  it  is  unlikely  to  have  a 
substantial  or  major  impact  on  the 
Nation’s  economy  or  large  numbers  of 
individuals  or  businesses.  This 
determination  is  based  on  the  fact  that 
this  Cooperative  Agrejement  Regulation 
implements  policies  already  published 
by  the  Office  of  Management  and 
Budget  (See  final  0MB  Guidance  on 
Implementation  of  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977  [43 
FR  36860,  August  18, 1978]).  In  addition,  . 
DOE  Cooperative  Agreements  will  be 
entered  into  pursuant  to  the  authorities 
and  restrictions  in  program  statutes  and 
DOE  authorizations  and  appropriations 
acts. 

n.  Discussion  of  Comments 

Comments  were  received  fi'om  one 
individual,  two  associations,  and  the 
Office  of  Management  and  Budget 
(OMB).  The  following  responds  to  the 
major  comments,  criticisms,  and 
alternatives  offered  during  the  comment 
period: 

Comment:  A  general  comment  was 
received  concerning  the  “assistance 
flavor”  of  both  grants  and  cooperative 
agreements  which  stated  that  "it  is  wise 
to  have  the  terms  and  conditions  of  the 
two  forms  of  assistance  resemble  one 
another  as  much  as  possible  and  differ 
from  one  another  only  when  necessary.” 

Response:  Pub.  L.  95-224  treats  both 
Grants  and  Cooperative  Agreements  as 
“financial  assistance”  instruments,  but 
distinguishes  the  two  based  on  the 
degree  of  anticipated  Federal 
involvement  diuing  performance. 

DOE  views  the  Cooperative 
Agreement  as  a  financial  assistance 
instrument  which  creates  a  separate  and 
different  relationship  than  that  normally 
encountered  in  Grants.  The  nature  of  the 
DOE  mission  requires  the  availability  of 
an  assistance  instrument  with  the 
broader  spectrum  envisioned  in  the 
legislative  history  of  Pub.  L  95-224.  The 
Cooperative  Agreement,  therefore,  must 
reflect  the  cooperative  nature  of  the 
endeavor  and  contain  all  those  terms 
and  conditions  that  are  necessary  to 
reflect  and  protect  the  substantial 
involvement  and  interest  of  the  DOE. 

Comment-  Several  comments  were 
received  on  |  600.211(d)  which  outlines 


general  criteria  to  assist  in  determining 
if  substantial  involvement  is  anticipated 
during  performance.  The  specific 
comments  were: 

(a)  Paragraphs  (1).  “DOE  has  the  right 
to  immediately  halt  an  activity  if 
detailed  performance  specifications 
were  not  met,”  (3),  “DOE  review  and 
approval  of  substantive  provisions  of 
proposed  subgrants  or  contracts,”  and 
(4),  “DOE  involvement  in  selection  of 
key  participant  personnel,”  of  this 
section  are  inconsistent  with  OMB 
Circulars  A-102  and  A-110  for 
participants  covered  by  these  Circulars. 

Response:  The  provisions  contained  in 
S  600.211(d)  contain  examples  to  assist 
in  detem^ations  of  whether  substantial 
involvement  is  anticipated  between  the 
executive  agency  and  the  recipient 
during  the  performance  of  the 
contemplated  activity.  Substantially 
identical  provisions  are  contained  in 
paragraph  C.l.c.  of  the  OMB  Guidance 
to  Agencies  for  Implementing  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (44  FR  36860, 
August  18, 1978).  The  examples  in  C.l.c. 
of  ffie  ONffi  Guidance  apply  to  all  types 
of  entities  including  some  that  are  not 
governed  by  OMB  Circulars  A-102  and 
A-110. 

(b)  Paragraph  (3)  on  agency  review 
and  approval  of  substantive  provisions 
of  proposed  subgrants  or  contracts,  and 
Paragraph  (7)  (“substantial  direct  DOE 
operational  involvement  or  participation 
...  to  insure  compliance  with  such 
statutory  requirements  as  civil  rights, 
environmental  protection,  and  provision 
for  the  handicapped .  .  .”)  should  not  be 
examples  of  substantive  DOE 
involvement  calling  for  use  of  a 
Cooperative  Agreement. 

Response:  The  determination  to  use 
Cooperative  Agreements  will  be  based 
on  the  need  for  substantial  Federal 
involvement  in  the  assisted  activity. 

DOE  intends  to  use  a  Contract,  Grant,  or 
Cooperative  Agreement  as  will  best 
serve  the  requirements,  goals,  and 
legislated  mandates  of  DOE  programs 
and  individual  transactions.  The 
decision  for  use  of  Contracts, 
Cooperative  Agreements  and  Grants 
will  be  based  on  the  principles  set  forth 
in  Pub.  L  95-224. 

Comment:  One  comment  was  received 
with  regard  to  overlap  between 
§  §  600.213  and  600.42  concerning  access 
to  records. 

Response:  DOE  considers  the 
conunent  valid  and  has  eliminated 
§  600.213  which  covered  Access  to 
Records. 

Comment:  Two  comments  were 
received  on  §  600.214(b)(1),  DOE 
Criterion  for  Cost  Participation, 
indicating  that  this  paragraph  fails  to 
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appropriately  distinguish  between  profit 
makers  and  other  entities  such  as 
educational  institutions  and  state  and 
local  governments. 

Response:  600.214(b)(l],  renumbered 
as  600.213(b)(1),  states  it  is  DOE  policy 
to  provide  a  portion  of  the  costs  for  the 
required  project  where  the  principal 
purpose  is  ultimate  commercialization  or 
utilization  of  technology(s)  by  the 
private  sector,  or  when  present  or  future 
economic  benefits  are  accruable  to  the 
participant  beyond  the  instant  award  as 
a  result  of  performance  of  the  effort. 
Every  transaction  with  any  participant 
should  be  examined  to  determine  if  this 
test  is  met.  Where  appropriate,  cost 
participation  can  be  maximized  under 
600.213(c)(2).  The  phrase  “are  accruable 
to  the  participant”  has  been  added  to 
600.213(b)(1)  to  insure  that  economic 
benefits  must  be  accruable  to  the 
participant  in  order  for  mandatory  cost 
sharing  to  be  applicable  if  the  principal 
purpose  of  the  endeavor  is  not  ultimate 
commercialization  or  utilization  of 
technology(s)  by  the  private  sector. 

Comment’  A  comment  stated  that 
§  600.230  led  one  to  believe  that 
competitive  solicitations  were  the  only 
areas  open  for  Cooperative  Agreement 
awards,  whereas  §  600.234  states  that 
unsolicited  proposals  are  also  to  be 
considered. 

Response:  Section  600.234  has  been 
eliminated.  Section  600.230  has  been 
reworded  to  (i)  outline  the  means  by 
which  awards  may  be  made 
noncompetitively,  and  (ii)  add 
references  to  program  regulations,  use  of 
OMB  Circular  A-102  standard 
application  forms,  publication  of 
announcements,  and  a  requirement  for 
Standard  Form  424,  Federal  Assistance. 

Comment  Comments  were  received 
on  S  600.231,  now  renumbered  as  600.232 
to  the  effect  that  (i)  there  was  no 
mention  of  the  prescribed  standard 
application  forms  of  OMB  Circular  A- 
102,  Attachment  M,  (ii)  there  was  no 
need  for  Representatives  and 
Certifications  as  an  enclosure  in  the 
solicitation  for  Cooperative  Agreements, 
and  (iii)  GSA  Optional  Form  60,  a 
contract  pricing  form,  is  not  appropriate 
for  an  assistance  program. 

Response:  The  rewording  of  §  600.230 
as  stated  in  the  preceding  response 
included  a  modified  use  of  the  standard 
application  forms  contained  in  OMB 
Circular  A-102. 

The  nature  and  extent  of 
Representations  and  Certifications  will 
depend  on  the  Cooperative  Agreement 
under  consideration.  Section  232(b)  has 
been  revised  to  provide  that  any 
requirements  for  representations, 
certifications,  and  other  statements  of 
proposals,  shall  be  identified  in  the 


second  section  of  Part  1  of  the 
solicitation. 

Section  600.231,  now  renumbered  as 
600.232,  has  been  revised,  and  those 
items  that  were  strictly  of  an  internal 
DOE  nature,  have  been  deleted.  The 
reference  to  GSA  Optional  Form  60  was 
in  one  of  the  subsections  deleted. 

Comment  Three  comments  were 
received  on  Section  600.283(a)(3)(iii) 
stating  that  the  proposed  language  was 
inconsistent  wiUi  OMB  Circulars  in 
regard  to  the  use  of  project  generated 
revenue. 

Response:  Section  600.283(b)  (3)  (iii), 
formerly  600.283(a)(3)(iii),  has  been 
clarified  to  state  that  project  generated 
revenue  should  generally  inure  to  DOE, 
and  the  participants,  in  proportionate 
share  to  each  participant’s 
contributions,  investment,  and  risk.  For 
participants  covered  by  OMB  Circulars 
A-102  and  A-110,  Attachments  E  and  D, 
respectively,  will  normally  apply. 

When  Attachments  E  and  D  to  OMB 
Circulars  A-102  and  A-110  are  utilized, 
the  agreement  would  normally  specify 
that  all  other  program  income  under 
paragraph  5  of  these  attachments  would 
be  deductible  from  the  total  project 
costs  for  the  purpose  of  determining  the 
net  costs  on  which  the  Federal  share  of 
costs  will  be  based. 

Comment  Two  comments  were 
received  on  Section  600.283(a)(4)  stating 
that  the  section  is  not  consistent  with 
OMB  Circulars  A-102  and  A-110  with 
regard  .to  method  of  payment  to 
participants  covered  under  these 
circulars. 

Response:  Section  600.283(b)(4), 
formerly  600.283(a)(4),  has  been  revised 
to  state  that  for  participants  covered  by 
OMB  Circulars  A-102  and  A-110,  the 
payment  arrangements  of  Attachment  J 
of  OMB  Circular  A-102  and  Attachment 
I  of  OMB  Circular  A-110  will  normally 
be  utilized.  For  all  participants,  the 
method  of  providing  financial  support 
pursuant  to  a  Cooperative  Agreement 
will  be  established  to  optimally  meet  the 
needs  of  the  contemplated  project. 

Comment  There  were  two  comments 
made  on  Exhibit  II,  Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals  and  the 
related  subcontracting  plans. 

Response:  Exhibit  II  has  been 
replaced  by  a  reference  to  FPR 
Temporary  Regulation  50,  Supplement  2 
(45  FR  35809  May  28, 1980)  in 
600.290(d)(ll)  and  (e)(41). 

Comment  A  comment  was  received 
recommending  that  the  proposed 
subpart  be  modified  “to  require  a 
procurement  relationship  when  goods  or 
services  are  being  provided  by  a 


contractor  at  the  request  of  a  Federal 
agency  no  matter  what  relationship  may 
exist  between  the  Federal  Government 
and  other  parties  involved  in  the  same 
transaction.” 

Response:  Paragraph  600.32  requires 
the  determination  of  whether  a  program 
to  be  implemented  through  individual 
transactions,  is  principally  one  of 
acquisition  or  assistance,  to  be  made  at 
a  DOE  policy  level.  A  determination  that 
a  program  is  principally  one  of 
procurement  or  assistance,  does  not 
preclude  the  use  of  any  of  the  types  of 
instnunents  when  appropriate  for  a 
particular  transaction.  The  decision  to 
use  a  particular  instrument  to  implement 
a  particular  transaction  must  be  made 
deliberately.  The  total  transaction, 
including  all  salient  factors  constituting 
the  transaction,  must  be  considered  in 
determining  the  appropriate  instrument 
to  utilize.  Althou^  some  goods  and 
services  may  be  provided  by  a 
participant  at  the  request  of  a  Federal 
agency,  the  principal  purpose  of  the 
transaction,  considering  the  total 
transaction,  may  still  not  be  to  acquire 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government.  Accordingly,  it  would  not 
be  appropriate  for  DOE  to  require  use  of 
a  procurement  contract  in  all  instances 
when  goods  or  services  are  being 
provided  by  a  contractor  at  the  request 
of  DOE. 

in.  Other  Changes 

In  addition  to  the  above  changes,  the 
following  additional  material  revisions 
were  deemed  appropriate  after 
considering  all  comments: 

Section  600.200(d)  was  revised  to 
make  it  consistent  with  section  600.5, 
“Applicability.” 

Section  600.200(f)  was  added  to 
provide  examples  of  the  range  of 
functions  to  be  considered  prior  to 
determining  the  need  for  substantial 
Federal  involvement. 

Section  600.214  was  revised  to  clarify 
doe’s  policy  on  cost  participation  and 
renumbered  as  600.213. 

Sections  600.231,  600.231-1,  and 
600.231-2  have  been  renumbered  to 
accommodate  the  Federal  Register 
requirements  for  publication.  The  three 
subparagraphs  have  been  renumbered 
as  subparagraphs  600.232  (a),  (b),  and 

(c). 

A  new  §  600.231,  ‘Treatment  of 
Proposal  Information,”  has  been  added 
to  provide  guidance  on  procedures  for 
the  protection  of  data  which  the 
proposer  does  not  want  disclosed  to  the 
public  or  used  by  the  Government  for 
any  purposes  other  than  proposal 
evaluation. 
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Section  600.233  has  been  revised  and 
the  paragraphs  renumbered  in  order  to 
more  dearly  express  DOE  policy  on  the 
use  of  the  PON. 

Section  600.234  has  been  revised  and 
those  items,  strictly  of  an  internal  DOE 
nature,  have  been  deleted. 

The  language  of  600.250  has  been 
slightly  altered  to  insure  that  all 
statutory  requirements  and  restrictions 
are  met  prior  to  DOE  entering  into  the 
Cooperative  Agreement 

Section  600.251  has  been  revised  to 
delete  subparagraph  (b).  Subparagraph 
(a)  was  revised  to  make  eligible  to 
receive  support  under  a  DOE 
Cooperative  Agreement  all  “other 
entities  not  prohibited  by  statute  or 
regulation.” 

A  paragraph  has  been  added  to 
Section  600.252  to  indude  information 
regarding  the  DOE  Source  Selection 
Official  for  Cooperative  Agreements. 

This  addition  provides  consistency  with 
internal  DOE  directives.  Subparagraphs 
e00.232(b)(7)  and  600.233(a)(9](iv)  were 
reworded  to  cross-reference  to  600.252 
and  renumbered  as  600.233(h)(5)  and 
600.235(d)(4)  respectively. 

A  new  phrase  has  been  added  to 
paragraph  600.271(a)(1)  cross- 
referencing  a  new  subparagraph  (c)  to 
paragraph  600.271.  Paragraph  E  of  the 
OMB  Guidance  on  Implementation  of 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  provided  that 
the  administrative  requirements  of  OMB 
Circulars  A-102  and  A-110  apply  to 
Cooperative  Agreements.  These 
Circulars  were  written  for  Grants  but 
the  new  language  in  600.271(a)(1)  states 
that  the  administrative  requirements  in 
the  Circulars  must  be  followed  except  as 
set  forth  in  600.271(c). 

Section  600.271(c)  has  been  added  to 
state.  DOE  policy  regarding  competitions 
involving  potential  competitors  who  are 
subject  to  OMB  Circulars  A-102  and  A- 
110  and  profit  making  competitors  and 
others  not  subject  to  the  Circulars. 

A  new  Article  on  Property 
Management  and  Disposition  has  been 
added  to  600.283(b)(87). 

The  Articles  contained  in  600.283  have 
been  revised  to  assure  that  the 
Cooperative  Agreement  clearly  reflects 
the  respective  interest  and  investment  of 
the  parties,  including  their  respective 
rights,  obligations,  and  accountabilities. 

In  Section  600.290,  references  made  to 
the  Energy  Research  and  Development 
Administration  Procurement  Regulations 
have  been  deleted  and  replaced  with 
references  to  the  Department  of  Energy 
Procurement  Regulations,  published  as  a 
final  rule  on  June  14, 1979  (see  44  FR 
34424).  Also,  in  this  section,  (a)  was 
revised  to  cross-reference  600.271(c). 


Section  600.200(b)  has  been  revised  to 
more  clearly  indicate  the  background  for 
and  the  appropriate  use  of  the  General 
and  Special  Provisions  contained  in 
subparagraphs  (c),  (d),  and  (e)  of 
§600.290. 

The  Assignment  of  Claims 
(600.290(c)(3))  and  the  Use  of 
Interagency  Motor  Pool  Vehicles  and 
Related  Services  (600.290(e)(12)) 
provisions  have  b«en  deleted.  Similarly, 
the  Organizational  Conflict  of  Interest 
(OCl)  provision  in  600.290(e)(29)  and  the 
Avoidance  of  Conflicts  of  Interest 
provisions  in  600.290(e)(33)  have  been 
deleted.  If  the  Department  obtains 
services  of  the  type  which  require  the  41 
cm  &-1.5408  OCI  clauses  (e.g., 
evaluation  services  or  activities  and 
technical  consulting  and  management 
support  services  and  professional 
se^ces)  it  is  expected  that  a 
procurement  contract  will  be  the 
appropriate  vehicle.  The  OCI  clauses 
are  also  required  for  research  and 
development  conducted  punuant  to  the 
authority  of  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  but  the  Department  does  not 
anticipate  entering  into  any  Cooperative 
Agreement  involving  this  authority.  To 
the  extent  that  any  Organizational 
Conflict  of  Interest  possibilities  appear, 
the  Department  has  thevight  to  insert  an 
appropriately  tailored  OCI  provision  in 
any  Cooperative  Agreement  entered  into 
by  DOE, 

Many  of  the  provisions  in  600.290(c) 

(d)  and  (e)  have  been  rearranged  and 
renumbered.  Many  of  the  citations  have 
been  revised. 

A  disputes  clause  has  been  added  as 
600.290(c)(24). 

Section  600.290(d)(12)  “Utilization  of 
Women-Owned  Business  Concerns"  and 
Section  600.290(e)(42)  “Women-Owned 
Business  Concerns  Subcontracting 
Programs"  have  been  added  as  new 
Special  Provisions. 

A  Special  Provision  on  Preservation  of 
Individual  Occupational  Radiation 
Exposure  Records  has  been  added  as 
600.290(e)(37). 

Waiver  of  Indemnity  and  Classified 
Invention  provisions  have  been  added 
as  600.290(e)(38)  and  (e)(39), 
respectively. 

The  Rights  to  Proposal  Data  provision 
in  600.231(c)  has  been  cross-referenced 
in  600.2g0(e)(40). 

IV.  Other  Information 

DOE  presently  has  no  existing  generic 
regulations  governing  Cooperative 
Agreements.  This  regulation  provides 
guidance  for  Cooperative  Agreements 
entered  into  by  the  DOE,  except  as 
provided  in  §  600.5.  Section  600.5  of 
Subpart  A  of  the  DOE-AR  (See  44  FR 


12920,  March  8, 1979)  which  applies  to 
this  Subpart  C  and  all  other  parts  of  the 
DOE-AR  provides  that: 

The  DOE-AR  govern  the  award  and 
administration  of  all  financial  assistance 
matters,  including  regulations  and  guidelines 
issued  by  DOE  except 

(a)  As  otherwise  required  by  statute; 

(b)  For  final  regulations  issued  before  the 
effective  date  of  this  part 

(c)  As  otherwise  provided  by  specific 
program  regulations; 

(d)  Assistance  instruments  awarded  by  any 
Federal  department  agency,  or  official 
thereof  in  the  performance  of  functions 
transferred  to  DOE  under  the  Department  of 
Energy  Organization  Act  (Public  Law  95-01), 
whi(^  are  in  effect  according  to  their  terms 
until  renewed,  continued,  or  otherwise 
extended.  Such  renewals,  continuations,  or 
extensions  will  then  be  subject  to  this  part 

The  Department  has  determined  that 
the  proposed  regulation  will  not  affect 
the  quedity  of  the  environment  and  that 
the  requirements  of  Section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  Pub.  L  93-275,  do  not  apply. 
Further,  the  Cooperative  Agreement 
Regulations  do  not  involve  substantial 
issues  of  fact  or  law  and  the  regulations 
are  unlikely  to  have  a  substantial  or 
major  impact  on  the  Nation's  economy 
or  large  numbers  of  individuals  or 
businesses.  Therefore,  public  hearings 
were  not  conducted. 

This  Subpart  C  of  the  DOE  Assistance 
Regulations  is  effective  October  6, 1980 
except  for  (1)  Solicitations,  PONs  and 
PRDAs  issued  prior  to  the  effective  date 
of  this  regulation  and  any  Cooperative 
Agreement  awards  made  as  a  result 
thereof,  (2)  any  Cooperative  Agreement 
awards  made  as  a  result  thereof  and  (3) 
any  Cooperative  A^ements  actually 
awarded  prior  to  the  effective  date  of 
this  regulation  including  Cooperative 
Agreements  entered  into  on  a  non¬ 
competitive  basis  under  600.230(c). 

Many  changes  were  made  in  Subpart 
C  as  the  result  of  DOE’s  review  after 
considering  all  comments.  Since  this  is 
DOE'S  first  comprehensive  regulation 
covering  Cooperative  Agreements  under 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (41  U.S.C.  501  et 
seq.)  additional  comments  are  invited  on 
the  regulation.  All  comments  received 
by  August  15, 1960,  will  be  evaluated  to 
determine  if  any  revisions  should  be 
made  to  Subpeui  C  in  the  near  future. 

Issued  in  Washington,  D.C.  on  July  2, 1980. 

For  the  Department  of  Energy. 

Berton  ).  Roth, 

Director,  Office  of  Policy,  Procurement  and 
Contracts  Management  Directorate. 

Subchapter  H  of  10  CFR  Part  600  is 
amended  by  adding  Subpart  C  as  set 
forth  below. 
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PART  600— ASSISTANCE 
REGULATIONS 

Subpart  C— Cooperative  Agreement 

Sec. 

800.200  Scope  of  subpart. 

600.201  Statutory  authority  to  enter  into 
Cooperative  Agreements. 

600.211  Selection  of  the  Cooperative 
Agreement  as  award  instrument. 

600.212  Alternative  uses  of  Cooperative 
Agreements. 

600.213  DOE  criteria  for  cost  participation. 

600.214  Decision  level  for  selection  of 
Cooperative  Agreement  award 
instrument. 

600.230  Award  of  Cooperative  Agreements. 

600.231  Treatment  of  proposal  information. 

600.232  Solicitation  for  Cooperative 
Agreement  proposals. 

600.233  Program  opportunity  notices. 

600.234  Program  Research  and  Development 
Announcements. 

600.250  Statutory  requirements  for 
Cooperative  Agreements. 

600.251  Eligible  recipients  for  DOE 
Cooperative  Agreement. 

600.252  Source  selection,  approval,  and 
execution  of  Cooperative  Agreement 
instruments. 

600.270  Cooperative  Agreement  structure. 

600.271  AdiWistrative  requirements  for 
Cooperative  Agreements. 

600.281  Contents  of  a  Cooperative 
Agreement. 

600.282  Face  page. 

600.283  Schedule. 

600.290  General  and  special  provisions. 

Authority:  Sec.  644  and  646  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-01, 42  U.S.C.  7254  and  7256  and  the 
Fedeial  Grants  and  Cooperative  Agreements 
Act  of  1977,  Pub.  L  95-224,  41  U.S.C.  501  et 
seq. 

Subpart  C— Cooperative  Agreements 
§  600.200  Scope  of  subparL 

(a)  This  subpart  establishes 
requirements  for  the  award  and 
administration  of  Cooperative 
Agreements  by  the  Department  of 
Energy  (DOE).  A  Cooperative 
Agreement  is  a  legal  instrument 
reflecting  a  relationship  between  the 
DOE  and  a  participant  whenever  the 
principal  purpose  of  the  relationship  is 
the  transfer  of  money,  property,  services 
or  anything  of  value  to  the  participant  in 
order  to  accomplish  a  public  purpose  of 
support  or  stimulation  authorized  by 
Federal  statute  and  substantial 
involvement  is  anticipated  between  the 
Department  of  Energy,  acting  for  the 
Federal  Government,  and  the  participant 
during  performance  of  the  contemplated 
activity. 

(b)  Subpart  A  of  the  DOE  Assistance 
Regulation  (10  CFR  2-600.1  et  seq.) 
contains  information  about  the 
regulatory  structure,  definitions  and 
general  policies  applicable  to  DOE 


Rnancial  assistance  instruments 
including  Cooperative  Agreements. 

(c)  Except  as  otherwise  provided 
under  600.5.,  when  proposals  for 
Cooperative  Agreements  are  obtained 
by  DOE  via  a  program  solicitation  or 
program  regulation,  this  subpart  shall  be 
incorporated  into  such  program 
solicitation  or  program  regulation  by 
reference  to  establish  applicable 
administrative  provisions  for  DOE 
Cooperative  A^eements.  Program 
solicitations  or  program  regulations  may 
add  administrative  provisions  only 
when  such  additional  administrative 
provisions  are  required  by  applicable 
program  legislation  or  program 
reg^ation. 

(d)  Except  as  otherwise  provided 
under  600.5,  this  subpart  applies  to  all 
DOE  organizations,  to  all  programs 
which  will  result  in  Cooperative 
Agreement  awards,  and  to  all 
participants  eligible  for  Cooperation 
Agreement  awards,  such  as  state  and 
local  governments,  institutions  of  higher 
education,  hospitals,  other  non-profit 
organizations,  profit-making 
organizations  and  individuals  but  not 
other  Federal  agencies. 

§  600.201  Statutory  authority  to  enter  into 
Cooperative  Agreements. 

DOE  is  authorized  to  award 
Cooperative  Agreements  pursuant  to 
Section  646  of  the  Department  of  Energy 
Organization  Act  (Pub.  L  95-91)  42 
U.S.C.  7256  and  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977, 
(Pub.  L  95-224)  41  U.S.C.  501  et  seq.  In 
addition,  numerous  program  statutes 
provide  additional  authority  to  enter 
into  Cooperative  Agreements. 

§  600.21 1  Selection  of  the  Cooperative 
Agreement  as  award  instrument 

(a)  The  basic  criterion  set  forth  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  for  distinguishing 
between  Grants  and  Cooperative 
Agreements  is  that  for  the  latter, 
“substantial  involvement  is  anticipated 
between  the  executive  agency  and  the 
recipient  during  performance  of  the 
contemplated  activity”  (emphasis 
added).  To  insure  consistent 
determinations,  this  criterion  should  be 
used  when  deciding  to  use  either  a 
Grant  or  a  Cooperative  Agreement. 

(b)  Anticipated  substantial  Federal 
involvement  is  a  relative  rather  than  an 
absolute  concept.  The  examples  that 
follow  in  subparagraphs  “c”  and  ”d”  are 
not  meant  to  be  a  checklist  or  to  be 
considered  as  individual  determinants. 
Rather,  they  are  to  illustrate  the  general 
policy  that: 

(1)  When  the  terms  of  an  assistance 
instrument  indicate  the  participant  can 


expect  to  run  the  project  without  DOE 
collaboration,  participation,  or 
intervention  as  long  as  it  is  run  in 
accordance  with  the  terms  of  the 
assistance  instrument,  substantial 
involvement  is  not  anticipated;  and 

(2)  When  the  instrument  indicated  the 
participant  can  expect  DOE 
collaboration  or  participation  in  the 
management  of  the  project,  substantial 
Federal  involvement  is  anticipated. 

(c)  As  a  guide  to  making  these 
determinations,  anticipated  substantial 
involvement  during  performance  does 
not  include: 

(1)  DOE  approval  of  recipient  plans 
prior  to  award; 

(2)  Normal  exercise  of  Federal 
stewardship  responsibilities  during  the 
project  period  such  as  site  visits, 
performance  reporting,  financial 
reporting,  and  audit  to  insure  that  the 
objectives,  terms  and  conditions  of  the 
award  are  accomplished; 

(3)  Unanticipated  DOE  involvement  to 
correct  deficiencies  in  programmatic  or 
financial  performance  by  the 
participant; 

(4)  General  statutory  requirements 
understood  in  advance  of  the  award 
such  as  civil  rights,  environmental 
protection,  and  provisions  for  the 
handicapped; 

(5)  DOE  review  of  performance  after 
completion;  and 

(6)  General  administrative 
requirements,  such  as  those  included  in 
OMB  Circulars  A-21,  A-95,  A-102,  A- 
110,  and  FMC  74-4. 

(d)  Conversely,  anticipated 
involvement  during  performance  would 
exist  and,  depending  on  the 
circumstances,  could  be  substantial, 
where  the  relationship  includes,  for 
example: 

(1)  DOE  has  option  to  immediately 
halt  an  activity  if  detailed  performance 
specifications  (e.g.,  construction 
specifications)  are  not  met.  These  would 
be  provisions  that  go  beyond  the 
suspension  remedies  of  the  Federal 
Government  for  nonperformance  as  in 
OMB  Circulars  A-102  and  A-110; 

(2)  DOE  review  tmd  approval  of  one 
stage  before  work  can  begin  on  a 
subsequent  stage  during  Ae  period 
covered  by  the  assistance  instrument; 

(3)  DOE  review  and  approval  of 
substantive  provisions  of  proposed 
subgrants  or  contracts.  These  would  be 
provisions  that  go  beyond  existing 
policies  on  Federal  review  of  participant 
procurement  standards  cmd  sole  source 
procurement; 

(4)  DOE  involvement  in  the  selection 
of  key  participant  personnel.  (This  does 
not  include  assistance  instrument 
provisions  for  the  participation  of  a 
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named  principal  investigator  for 
research  projects); 

(5)  DOE  and  participant  collaboration 
or  participation  in  the  performance  of 
the  assisted  activity; 

(6)  DOE  monitoring  to  permit  specified 
kinds  of  direction  or  redirection  of  the 
work  because  of  interrelationships  with 
other  projects; 

(7)  Substantial,  direct  DOE 
operational  involvement  or  participation 
during  the  assisted  activity  is 
anticipated  prior  to  award  to  insure 
compliance  with  such  statutory 
requirements  as  civil  rights, 
envirorunental  protection,  and 
provisions  for  the  handicapped.  Such 
participaticm  would  exceed  that 
normally  anticipated  under 
subparagraph  (c)(4)  above;  and 

(8)  Hi^y  prescriptive  DOE 
requirements  i»rior  to  award  limiting 
participant  discretion  with  respect  to 
scope  of  services  offered,  organizational 
structure,  staffing,  mode  of  operation, 
and  other  management  processes, 
coupled  with  close  DOE  monitoring  or 
operational  involvement  during 
performance  over  and  above  the  normal 
exercise  of  Federal  stewardship 
responsibilities  to  ensure  compliance 
widi  these  requirements. 

(e)  The  practice  of  providing  technical 
assistance,  advice  or  guidance  to 
participants  in  assistance  awards  does 
not  constitute  substantial  involvement 
if; 

(1)  It  is  provided  at  the  request  of  the 
participant;  or 

(2)  Ibe  participant  is  not  required  to 
follow  it;  or 

(3)  The  participant  is  required  to 
follow  it,  but  it  is  provided  prior  to  the 
start  of  the  assist^  activity  and  the 
participant  understood  this  prior  to  the 
assistance  award. 

(f)  The  decision  to  use  a  Cooperative 
Agreement  will  in  all  cases  be  based  on 
the  need  for  substantial  Federal 
involvement  in  the  assisted  activity  after 
considering  a  range  of  factors  including 
the  technology’s  stage  of  development; 
the  technological,  economic  and  market 
feasibility  of  the  project;  and 
management,  financial,  and  technical 
needs  and  expertise  of  the  organization. 

(gj  DOE  should  limit  Federal 
involvement  in  Cooperative  Agreements 
to  the  minimum  consistent  with  program 
requirements.  Nothing  in  this  regulation 
should  be  construed  as  authorizing  DOE 
to  increase  its  involvement  beyond  that 
authorized  by  applicable  legislation 

S  600.212  ARemative  uses  of  Cooperative 

(a)  Some  DOE  programs  now  using 
Grants  will  in  the  future  require  the 
award  of  Cooperative  Agreements 


exclusively  for  particnlar  activities.  This 
determination  should  be  based  on 
statutory  requirements  or  policy  level 
determinations  of  substantial  Federal 
involvement  in  the  performance  of  an 
assisted  project. 

(b)  Other  DOE  programs  may  use 
Grants  or  Cooperative  Agreements, 
depending  on  the  nature  of  the  project  or 
the  ability  of  the  recipients.  For 
example: 

(1)  Some  projects  may  start  out  as 
Ccmperative  Agreements  in  the  first  year 
and  may  be  converted  to  Grants  after 
reciprient  capacity  has  been  established; 
or 

(2)  Other  projects,  initially  funded  as 
Grants,  may  have  to  be  renewed  or 
continued  for  subsequent  budget  periods 
as  Cooperative  Agreements  if  there  is  a 
need  to  revise  the  project,  upgrade 
recipient  capacity,  or  protect  the  Federal 
interest. 

§  600.213  DOE  criteria  for  cost 
participation. 

(a)  Scope  of  section.  (1)  This  section 
sets  forth  the  DOE  policy  on  cost 
participation  by  the  Government  under 
DOE  Cooperative  Agreements  except 
where  cost  participation  is  established 
by  statute,  in  whi(^  case  this  section 
will  not  apply. 

(2)  Cost  participation  is  a  generic  term 
denoting  any  situation  where  the 
Government  does  not  fully  provide  the 
participant  with  fimds  for  all  allowable 
costs  necessary  to  accomplish  the 
defined  project  or  effort  The  term 
encompasses  cost  sharing,  cost 
matchhig,  cost  limitation  (direct  or 
indirect),  participation  in  kind,  and 
similar  concepts. 

(b)  Policy.  (1)  When  DOE  supports 
performance  under  a  Cooperative 
Agreement,  where  the  principal  purpose 
is  ultimate  commercialization  or 
utilization  of  technology  by  the  private 
sector,  or  present  or  future  economic 
benefits  are  accniable  to  the  participant 
beyond  the  instant  award,  as  a  result  of 
performance  of  the  effort,  it  is  DOE 
policy  to  provide  only  a  portion  of  the 
costs  for  the  required  project 

(2)  DOE  will  consider,  on  a  case-by¬ 
case  basis,  the  technical  feasibility, 
projected  economic  viability,  and 
societal  acceptability  of  commercial 
application,  as  well  as  possible  effects 
of  other  DOE  supported  projects  in 
competing  technologies  in  determining 
the  nature  and  amount  of  its  cost 
participation  for  a  particular  project 

(3)  Cost  participation  is  required  for 
non-nuclear  energy  demonstration 
projects.  Demonstration  projects, 
pursuant  to  this  section,  include 
demonstrating  technological  advances 
and  field  demonstrations  of  new 


methods  and  procedures,  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion  and 
utilization  of  non-nuclear  energy 
resources. 

(c)  Application.  *rhe  DOE  cost 
participation  policy  set  forth  herein  is 
applicable  to  all  Cooperative 
Agreements  within  the  following 
limitations: 

(1)  Potential  benefits  to  a  participant 
are  less  likely  where  basic  research  is 
involved  and  extent  or  amount  of  cost 
participation  by  the  Government  is 
expected  to  be  more  than  in 
circumstances  where  advanced  or 
engineering  development  is  being 
supported.  As  projects  or  proposed 
efforts  reach  stages  approaching 
commercial  viability,  the  extent  of  the 
Government's  cost  participation  should 
be  based  on  the  overall  project  risk; 

(2)  In  those  instances  where  it  is 
determined  by  the  cognizant  program 
Assistant  Secretary  that  pa3rment  by 
DOE  of  a  substantial  part  of  or  the  full 
allowable  cost  of  the  contemplated 
effort  is  in  the  best  interest  of  the  DOE 
program  mission,  cost  participation  by 
the  Government  may  be  maximized 
(except  as  required  under  (b)(3)  above); 
and 

(3)  Cost  participatiofl  may  be 
provided,  all  or  in  part,  by  Uiird  party 
entities  (other  companies  or 
associations).  Similarly,  the  Federal 
share  of  project  costs  may  include 
funding  ^m  DOE  and  other  Federal 
agency(s). 

(d)  Cost  participation  requirements. 

(1)  The  value  of  any  non-cash  cost 
contributions  by  the  participants  to  the 
defined  effort  shall  be  considered  by 
DOE  after  consultation  with  the 
participant  in  determining  the  amount  of 
funding  provided  by  such  participant 
The  manner  of  cost  participation  and 
how  it  is  to  be  accomplished  shall  be  set 
forth  in  the  award. 

(2)  Cost  contributions  may  be  to  either 
direct  or  indirect  costs  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  cost  principles 
applicable  to  the  award.  Allowable 
costs  which  are  absorbed  by  the 
participant  as  its  share  of  costs  may  not 
be  charged  directly  or  indirectly  or  may 
not  have  been  charged  in  the  past  to  the 
Federal  Government  under  other 
contracts,  agreements,  or  grants. 

(3)  Federal  funds  provided  under 
another  Federal  financial  assistance 
award  including  loans  (but  not  including 
loan  guarantee  agreements  since  these 
do  not  provide  for  disbursement  of 
Federal  funds)  are  not  acceptable  for 
calculating  cost  contributions  of  the 
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participants  unless  the  terms  of  the 
other  award  instrument  allow  such  use 
or  written  advice  from  the  agency(s) 
providing  such  other  funds  is  obtained 
which  would  permit  such  use.  Any 
method  used  by  the  participant  in 
providing  the  required  funds  which 
relies  upon  Federal  funds,  must  be 
disclosed  and  identified  in  the  DOE 
award  instrument 

(4)  Participants  should  provide  a 
reasonable  amount  of  the  total  project 
cost  covered  under  the  award.  The  ratio 
of  funds  provided  by  the  participants 
and  DOE  should  correlate  to  the 
apparent  advantages  available  to  the 
participants  and  DOE  and  the  proximity 
of  implementing  commercialization 
where  applicable.  In  setting  the  levels  of 
funds  required  by  the  participant,  all 
salient  factors  should  be  considered 
such  as; 

(i)  The  availability  of  the  technology 
to  the  participant’s  competitors: 

(ii)  The  risks  involved  in  achieving 
commercial  success: 

(iii)  The  length  of  time  before  the 
project  is  likely  to  be  commercially 
successful; 

(iv)  Improvements  in  the  participants’ 
future  commercial  competitive  position; 

(v)  Disposition  of  propcsrty  at  project’s 
end; 

(vij  Whether  the  potential  benefits 
will  1^  lessened  if  die  participant  lacks 
production  or  other  capabilities  with 
which  to  capitalize  the  results  of  the 
project  However,  if  the  results  of  the 
project  are  transferable  to  entities  with 
production  capabilities,  and  the 
performing  participant  would  obtain 
patent  or  other  property  rights  which 
could  be  sold  or  licensed,  this  should  be 
considered; 

(vii)  Whether  the  porforming 
organization  lacks  adequate  non-Federal 
sources  of  funds  from  which  to  make 
cost  participation:  and 

(viiij  Ihe  relative  de^e  of 
management  control  to  be  exercised  by 
the  participants  and  DOE. 

(5)  The  solicitation  document  shall 
state  whether  there  is  a  limit  on  the 
extent  of  the  cost  participation  provided 
by  DOE  and  may  also  set  forth  a  target 
level  of  cost  funding  by  the 
participants).  The  extent  of  cost 
participation  requested  in  unsolicited 
proposals  will  be  considered  on  a  case- 
by-case  basis. 

(6)  The  extent  to  which  a  participant 
provides  funds  to  a  project  will  be  taken 
into  consideration  in  die  allocation  of 
patent  rights  under  DOE'S  waiver  policy. 

(7)  Fee  or  profit  will  not  be  paid  the 
participants)  under  a  Cooperative 
Agreement  Neither  will  foregone  fee  or 
profit  be  considered  in  establishing  the 
degree  of  cost  participation. 


(e)  Records.  Participants  in 
Cooperative  Agreements  shall  be 
required  to  maintain  records  adequate 
to  reflect  the  nature  and  extent  of  their 
costs  and  to  insure  that  the  required  cost 
participation  is  achieved. 

§  600JZ14  Decision  level  for  selection  of 
Cooperative  Agreement  as  award 
instrument 

The  determination  of  whether  a 
program,  to  be  implemented  through 
individual  transactions,  is  princip^y 
one  of  procurement  or  assistance  and 
whether  substantial  Federal 
involvement  in  performance  will 
normally  occur  are  basic  agency  policy 
decisions  which  will  be  either  made  or 
reviewed  at  a  DOE  policy  level  in 
accordance  with  600.32(a). 

§  600.230  Award  of  Cooperative 
Agreements. 

(a)  It  is  DOE  policy  to  encourage  and 
maximize  open  and  fair  competition  in 
the  awarding  of  Cooperative 
Agreements.  DOE  may  award 
Cooperative  Agreements  on  a 
competitive  basis  as  a  result  ofi 

(1)  Solicitation  for  Cooperative 
A^eement  Proposals  (SCAPs) 

(2)  Program  Opportunity  Notices 
(PONs) 

(3)  Program  Research  and 
Development  Announcements  (PRDAs) 

(b)  Issuance  of  a  Solicitation,  PON 
and  PRDA  will  be  in  accordance  with 
600.35. 

(c)  DOE  may  award  Cooperative 
Agreements  on  a  non-competitive  basis 
as  a  result  of: 

(1)  Unsolicited  Proposals  in 
accordance  with  criteria  established  in 
600.34:  “Unsolicited  applications  and 
proposals  for  financial  assistance 
awards.’’  The  unsolicited  proposal  may 
have  resulted  from  a  DOE  Notice  of 
Program  Interest  (NPI)  issued  in 
accordance  with  600.^  “Notice  of 
Program  Interest’’;  and 

(2)  Sole  source  awards  in  accordance 
with  the  requirements  for  restricted 
eligibility  contained  in  600.38, 
“Requirements  for  unrestricted 
solicitations  for  discretionary  assistance 
awards.’’ 

(d)  Program  regulations  issued  by 
program  offices  to  implement  program 
legislation  may  be  used  to  solicit 
competitive  cooperative  agreement 
proposals  or  to  stimulate  unsolicited 
proposals.  Such  program  regulations  will 
obtain  concurrence  from  the 
Procurement  and  Contracts 
Management  Directorate  and  the  Office 
of  General  Counsel. 

(e)  Where  a  program  is  restricted  to 
participants  covered  by  OMB  Circular 
A-102,  the  application  forms  prescribed 


in  Attachment  M,  “Standard  forms  for 
applying  for  Federal  Assistance”  OMB 
Circular  A-102,  will  be  used,  as 
modified,  to  meet  specific  program 
needs. 

(f)  SCAPs,  PONs,  and  PRDAs  that 
elicit  proposals  shall  be  given  the  widest 
possible  dissemination  to  the  public.  A 
synopsis  of  these  shall  be  published  in 
the  Commerce  Business  Daily  and  the 
Federal  Register  prior  to  or  concurrent 
with  release.  The  notice  will  be 
circulated  directly  to  potentially 
interested  individuals,  private  and 
public  entities  (excluding  Federal 
agencies)  and  associations  thereof  to  the 
maximum  extent  feasible.  Special 
attention  in  this  regard  should  be  given 
to  small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  to  insure  that 
they  are  given  every  opportunity  to 
peurticipate  in  such  Cooperative 
Agreements.  Use  may.be  made  of 
professional  and  scientific  journals, 
trade  magazines,  or  other  national, 
regional  or  local  media  outlets. 
Consideration  should  be  given  to 
furnishing  copies  to  all  eligible  entities 
which,  during  the  preceding  two  years, 
have  expressed  an  interest  in 
participating  in.  or  entering  into 
arrangements  in  the  particidar  energy 
field. 

(g)  Solicitations,  PONs,  PRDAs,  and 
Program  Regulations  issued  pursuant  to 
these  regulations  will  requite  that 
Standard  Form  424,  “Federal 
Assistance,”  be  completed  by  all 
proposers/ applicants  for  Cooperative 
Agreements  as  it  contains  the  body  of 
information  that  DOE  is  required  to 
report  to  the  government  wide  Federal 
Assistance  Award  Data  System 
(FAADS)  and  which  DOE  maintains  in 
the  DOE  Integrated  Procurement 
Management  Information  System 
(IPMIS). 

§  600.231  Treatment  of  proposal 
lnfonna6on. 

(a)  A  proposal  may  include  technical 
data  and  other  data,  including  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information, 
which  the  proposer  does  not  want 
disclosed  to  the  public  or  used  by  the 
Government  for  any  purpose  other  than 
proposal  evaluation.  To  protect  such 
data,  the  proposer  should  specifically 
identify  each  page  including  each  line  or 
paragraph  thereof  containing  the  data  to 
be  protected  and  mark  the  cover  sheet 
of  ffie  proposal  «vith  the  notice  set  forth 
immediately  below.  Solicitation 
documents  shall  include  instructions  to 
proposers  to  mark  their  proposals  in  this 
manner 
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Notice 

Hie  data  contained  in  pages - of  this 

proposal  have  been  submitted  in  confidence 
and  contain  trade  secrets  or  proprietary 
information,  and  such  data  shall  be  used  or 
disclosed  only  for  evaluation  purposes, 
provided  that  if  a  cooperative  agreement  is 
awarded  to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this 
proposal,  the  Government  shall  have  the  right 
to  use  or  disclose  the  data  herein  to  the 
extent  provided  in  the  Cooperative 
Agreement.  This  restriction  does  not  limit  the 
Government’s  right  to  use  or  disclose  data 
obtained  without  restriction  fiom,  any  source, 
including  the  proposer. 

Reference  to  this  notice  on  the'cover 
sheet  should  be  placed  on  each  page  to 
which  the  notice  applies,  along  with  the 
following  statement:  “Use  or  disclosure 
of  the  proposal  data  on  lines  or 
paragraphs  specifically  identified  by  an 
asterisk  (*)  is  subject  to  the  restriction 
on  the  cover  page  of  this  proposal.” 

Data,  or  abstracts  of  data  marked 
with  this  notice  will  be  retained  in 
confidence  and  used  by  DOE  or  its 
designated  representative(s],  including 
Government  contractors  and 
consultants,  as  set  forth  in  41  CFR  9- 
3.150-4,  solely  for  the  purpose  of 
evaluating  the  proposal.  The  data  so 
marked  will  not  otherwise  be  disclosed 
or  used  without  the  proposer’s  prior 
written  permission  except  to  the  extent 
provided  in  any  resulting  Cooperative 
Agreement  or  to  the  extent  required  by 
law.  Proposers  should  be  aware  of  the 
provisions  of  41  CFR  9-3.150-4  if  they 
desire  to  modify  the  above  notice  or 
otherwise  seek  to  limit  the  evaluation  to 
the  Government  only.  The  restriction 
contained  in  the  notice  does  not  limit 
the  Government’s  right  to  use  or 
disclose  any  data  contained  in  the 
proposal  if  it  is  obtainable  fi-om  any 
source,  including  the  proposer  without 
restriction.  Although  it  is  DOE’s  policy 
to  treat  all  proposals  as  confidential,  the 
Government  assumes  no  liability  for 
disclosure  or  use  of  unmarked  data  and 
may  use  or  disclose  such  data  for  any 
purpose. 

(b)  Should  a  Cooperative  Agreement 
be  awarded  based  on  a  proposal,  it  is 
DOE  policy,  in  consideration  of  the 
award,  to  obtain  unlimited  rights  for  the 
Government  in  the  technical  data 
contained  in  the  proposal  unless  the 
prospective  participant  marks  tifiose 
portions  of  ^e  tec^ical  information 
which  he  asserts  as  "proprietary  data,” 
or  specifies  those  portions  of  such 
technical  data  which  are  not  directly 
related  to  or  will  not  be  utilized  in  the 
effort  to  be  funded  under  the 
Cooperative  Agreement.  “Propietary 
data”  is  defined  as  technical  data  which 
embody  trade  secrets  developed  at 
private  expense,  such  as  design 


procedures  or  techniques,  chemical 
composition  of  materials,  or 
manufactiuing  methods,  processes,  or 
treatments,  including  minor 
modifications  thereof,  provided  that 
such  data: 

(1)  Are  not  generally  known  or 
available  firom  other  sources  without 
obligation  concerning  their 
confidentiality: 

(2)  Have  not  been  made  available  by 
the  owner  to  others  without  obligation 
concerning  their  confidentiality;  and 

(3)  Are  not  abeady  available  to  the 
Government  without  obligation 
concerning  their  confidentiality. 

A  proposer  who  receives  an  award  of 
a  Cooperative  Agreement  shall  mark  the 
data  identified  as  proprietary  by 
specifying  the  appropriate  page  numbers 
to  be  inserted  in  the  Rights  to  Proposal 
Data  clause  of  paragraph  (c)  below, 
which  clause  shall  be  inserted  in  the 
Cooperative  Agreement  Subject  to  the 
concurrence  of  the  Contracting  Officer 
information  unrelated  to  the 
Cooperative  Agreement  may  be  deleted 
fi:om  the  proposal  by  the  participant. 

The  responsibility,  however,  of 
identifying  technical  data  as  proprietary 
or  deleting  it  as  unrelated  rests  with  the 
prospective  participant. 

(c)  The  following  clause  shall  be 
included  in  all  Cooperative  Agreements 
based  on  a  proposal  which  contains  the 
restrictive  legend  of  paragraph  (a) 
above.  This  clause  is  intended  to  apply 
only  to  technical  data  and  not  to  other 
data  such  as  privileged,  confidential, 
commercial,  or  fiinancial  information. 

Rights  to  Proposal  Data 

Except  for  technical  data  contained  on 

pages - of  the  participants  proposal  dated 

- which  are  asserted  by  the 

participant  as  being  proprietary  data,  it  is 
agreed  that  as  a  condition  of  the  award  of 
this  Cooperative  Agreement  and 
notwithstanding  the  provisions  of  any  notice 
appearing  on  the  proposal,  the  Government 
shall  have  the  right  to  use,  duplicate,  disclose 
and  have  others  do  so  for  any  purpose 
whatsoever  the  technical  data  contained  in 
the  proposal  upon  which  this  Cooperative 
Agreement  is  based. 

(d)  The  treatment  of  information  in 
unsolicited  proposals  is  specified  in 
600.34(g)(3). 

§  600.232  Solicitation  for  Cooperative 
Agreement  Proposals  (SCAP). 

(a)  The  Solicitations  for  Cooperative 
A^eement  Proposals  (SCAP)  shall  be 
prepared  jointly  by  the  cognizant 
procurement  operations  office  and  the 
program  office  with  the  assistance  of 
counsel.  The  program  office  will  be 
responsible  for  development  of  the 
proposed  effort,  specifications,  project 
objectives,  and  schedule  while  the 


procurement  office  will  be  responsible 
for  the  business  aspects  of  the  SCAP. 

(b)  The  general  outline  for  a  SCAP 
should  be  in  the  sequence  below: 

Parti 

1.  Section  A.  Cover  Sheet 

2.  Section  B.  Cooperative  Agreement 
Representations,  Certifications,  and 
other  Statements  of  Proposer(s) 

3.  Section  C.  Instructions  and 
Conditions,  Notices  to  Proposer(s) 

4.  Section  D.  Evaluation  Factors  for 
Selection  and  Award 

Part  II 

5.  Section  E.  Description  of  Proposed 
Effort — Period  of  Performance  and 
Project  Management  Plan 

6.  Section  F.  Cooperative  Agreement 
Administration 

Part  III 

7.  Section  G.  Draft  Cooperative 
Agreement 

Part  IV 

8.  Section  H.  List  of  Documents, 
Exhibits,  and  Other  Attachments 

(c)  The  evaluation  and  selection  of 
proposals  submitted  in  response  to  a 
SCAP  shall  be  conducted  as  follows: 

(1)  When  any  individual  proposal, 
together  with  later  phases  of  the  same 
project  that  may  receive  DOE  support,  is 
estimated  to  meet  the  Source  Evaluation 
Board  (SEB)  Handbook  (Procurement 
Regulation  Handbook  No.  1)  dollar 
threshold,  comprehensive  evaluation 
shall  be  conducted  by  a  specially 
constituted  board  which  shall  follow  the 
procedures  and  documentation 
requirements  of  the  SEB  Handbook, 
modified  as  appropriate  to  the 
requirements  of  this  regulation  and  the 
SCAP. 

(2)  When  no  individual  proposal  is 
expected  to  meet  the  SEB  dollar 
threshold,  proposals  submitted  in 
response  to  a  SCAP  will  be  evaluated  by 
a  panel  which  shall  be  appointed  by  the 
cognizant  program  office.  The  panel 
should  utilize  any  of  the  procedures  and 
documentation  requirements  of  the  SEB 
Handbook  (modified  as  appropriate  to 
conform  to  the  requirements  of  this 
regulation  and  the  SCAP)  whenever 
necessary  to  insure  the  impartial, 
equitable  and  thorough  evaluation  of 
each  proposal.  'The  panel  will  be 
composed  of  program  office  and  other 
personnel,  including  representatives  of 
Procurement  and  Counsel,  and,  as 
deemed  appropriate  by  the  appointing 
official,  supplemented  by  personnel 
from  other  Government  agencies.  The 
representative  of  Counsel  will  be  a 
nonvoting  member  of  the  panel. 
Personnel  from  DOE  prime  management 
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or  operating  contractors  may  be  used  as 
advisors  to  the  panel  when  their 
services  are  necessary  and  available. 
Care  is  to  be  taken  in  the  selection  of 
these  personnel  so  as  to  avoid  any 
actual  or  apparent  conflict  of  interest 
Moreover,  such  advisors  are  expressly 
forbidden  to  use  privileged  information 
contained  in  proposals  for  personal  gain 
or  other  improper  purposes. 

(3)  The  selection  official  will  be  the 
individual  as  authorized  in  accordance 
with  S  600.252. 

§  600.233  Program  Opportunity  Notices 
(PON). 

(a)  It  is  DOFs  intent  to  encourage  the 
submission  of  proposals  to  accelerate 
demonstration  of  the  technical, 
operational,  economic  and  commercial 
feasibility  and  environmental 
acceptability  of  p€uticular  energy 
technologies,  systems,  subsystems  and 
components.  DOE  shall,  from  time  to 
time,  issue  PONs  for  proposals  for 
demonstration  of  various  forms  of 
nonnuclear  energy  and  technology 
utilization. 

(b)  A  PON  is  a  unique  form  of 
solicitation  used  by  DOE  in  accelerating 
the  demonstration  of  the  technical 
feasibility  and  commercial  application 
of  potentially  beneficial  nonnuclear 
energy  sources  and  utilization 
technologies.  The  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974,  Pub.  L  93-577  (as  amended) 
Section  8,  authorized  the  Department  to 
accelerate  commercial  application  of 
new  energy  technologies  and  to  provide 
Federal  assistance  for  participation  in 
demonstration  projects.  Section  8d(l)  of 
the  Act  required  the  Agency  to 
promulgate  regulations  to  provide  a 
procedure  for  selection  of  proposals  for 
projects  authorized  under  this  section  of 
the  Act  and  the  PON  implements  a 
portion  of  this  requirement.  (See  also  41 
CFR  9-4.57) 

(c)  If  the  estimate  of  the  Federal 
investment  with  respect  to  construction 
costs  of  any  demonstration  project 
proposed  to  be  established  under 
Section  8  exceeds  $50,000,000  no  amouiit 
may  be  appropriated  for  the  project 
except  as  specifically  authorized  by 
legislation  hereinafter  enacted  by 
Congress  (See  Sec.  8(e),  Pub.  L  93-577). 
If  the  Federal  contribution  to  the 
construction  cost  is  estimated  to  exceed 
$25,000,000  a  full  and  comprehensive 
report  on  the  proposed  demonstration 
project  must  be  provided  to  the 
appropriate  committees  of  the  Congress 
and  no  funds  may  be  expended  prior  to 
the  expiration  of  sixty  calendar  days 
from  the  date  the  report  is  received  by 
the  Congress  (See  Sec.  8(f),  Pub.  L  93- 
577). 


(d)  For  piuposes  of  this  section, 
demonstration  projects  include 
demonstrating  technological  advances 
and  field  demonstrations  of  new 
methods  and  procedures  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion  and 
utilization  of  nonnuclear  energy 
resources. 

(e)  Before  the  PON  is  selected  by  the 
program  office  as  the  appropriate 
solicitation  procedure  for  the  providing 
of  federal  assistance,  a  written  program 
determination  shall  be  made  that  the 
PON  procedure  is  both  necessary  and 
appropriate.  The  determination  must  not 
be  merely  conclusory  but  shall  be 
supported  by  specific  facts  and 
explanations  and  show  that 
consideration  has  been  given  to  the 
extent  to  which  the  proposed  effort 
meets  the  Federal  support  criteria  of 
section  8(b)  of  the  Act  and  the  criteria  of 
priority  of  section  5(b)(2)  of  the  Act 
including,  but  not  liMted  to: 

(1)  The  urgency  of  public  need  for  the 
potential  results  of  the  research, 
development,  or  demonstration  effort  is 
high,  and  it  is  unlikely  that  similar 
results  would  be  achieved  in  a  timely 
manner  in  the  absence  of  Federal 
assistance; 

(2)  The  potentia)  opportxmities  for 
non-Federal  interests  to  recapture  the 
investment  in  the  undertaking  through 
the  normal  commercial  utilization  of 
proprietary  knowledge  appear 
inadequate  to  encourage  timely  results: 

(3)  liie  extent  of  the  problems  treated 
and  the  objectives  sou^t  by  the 
undertaking  are  national  or  widespread 
in  their  significance; 

(4)  The  opportunities  to  induce  non- 
Federal  support  of  the  undertaking 
through  regulatory  actions,  end-use 
controls,  tax  and  price  incentives,  public 
education,  or  other  alternatives  to  direct 
Federal  financial  assistance  are  limited; 

(5)  The  degree  of  risk  of  loss  of 
investment  i^erent  in  the  research  is 
high,  and  the  availability  of  risk  capital 
to  the  non-Federal  entities  which  might 
otherwise  engage  in  the  field  of  research 
is  inadequate  for  the  timely 
development  of  the  technology; 

(6)  The  magnitude  of  the  investment 
appears  to  exceed  the  financial 
capabilities  of  potential  non-Federal 
participants  in  the  research  to  support 
effective  efforts: 

(7)  The  research,  development,  and 
application  objectives  anticipated  by  the 
activities  or  facilities  proposed; 

(8)  The  economic,  environmental,  and 
societal  significance  which  a  successful 
demonstration  may  have  for  the  national 
fuels  and  energy  system:  and 


(9)  The  availability  of  non-Federal 
participants  to  construct  and  operate  the 
facilities  or  perform  the  activities 
associated  with  the  proposal  and  to 
contribute  to  the  financing  of  the 
proposal. 

(e)  The  written  determination  of 
paragraph  (d)  above  shall  be  submitted 
to  the  Senior  Procurement  Official. 
Headquarters,  or  designee  for 
concurrence.  The  Senior  Program 
Official  or  his  designee  may  approve  the 
determination  and  the  approved 
determination  shall  accompany  the  PON 
file  through  the  preparation, 
concurrence,  approval  and  issuance 
phases. 

(f)  The  content  of  the  PON  shall  be 
originated,  reviewed,  approved  and 
issued  as  follows: 

(1)  When  the  dollar  amounts  are  less 
than  SEB  level  a  PON  may  be 
originated  at  whatever  level  is 
consistent  with  the  program  objectives 
established  by  the  ^nior  Program 
Official; 

(2)  When  an  SEB  is  not  required, 

PONs  may  be  approved  by  the  Senior 
Program  Official  or  designee  after  prior 
concurrence  by  the  designee  of  the 
Senior  Procurement  Official 
Headquarters,  and  Counsel; 

(3)  When  an  SEB  is  required,  PONs 
shall  be  reviewed  and  approved  by  the 
SEB  after  prior  concurrence  by  the 
designee  of  the  Senior  Procurement 
Official  Headquarters,  Counsel,  and  the 
Senior  Program  Official  or  designee;  and 

(4)  All  PONs  shall  be  issued  by  the 
cognizant  head  of  the  contracting 
activity  or  desimee. 

(g)  ilie  PON  format  is  as  follows; 

1.  Cover  Sheet. 

2.  Executive  Summary  Letter. 

3.  Section  I — Departmental 
Objectives. 

4.  Section  n — Solicitation 
Considerations. 

5.  Section  III — ^Evaluation  Factors  for 
Selection. 

6.  Section  IV — ^Instructions, 
Conditions,  and  Notices  to  Proposer(s). 

7.  Section  V — ^Representations, 
Certifications,  and  Other  Statements  of 
Proposer(s). 

8.  Section  VI — List  of  Documents, 
Exhibits,  and  Other  Attachments. 

(h)  The  selection,  evaluation  and 
award  of  a  PON  will  be  in  accordance 
with  the  procedures  in  the  following 
paragraphs: 

(1)  Selection  Procedure,  (i)  When  any 
inffividual  proposed  project  together 
with  later  phases  of  the  same  project 
that  may  receive  DOE  support  is 
estimated  to  meet  the  Source  Evaluation 
Board  (SEB)  dollar  threshold, 
comprehensive  evaluation  shall  be 
conducted  by  a  specially  constituted 
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board  which  shall  follow  the  procedures 
and  documentation  requirements  of  the 
SEB  Handbook,  modified  as  appropriate 
to  the  requirements  of  this  regulation 
and  the  TON. 

(ii)  When  an  individual  proposed 
project,  together  with  later  phases  of  the 
same  project  that  may  receive  DOE 
support,  is  not  expected  to  meet  the  SEB 
dollar  threshold,  proposals  submitted  in 
response  to  a  PON  will  be  evaluated  by 
a  panel  which  shall  be  appointed  by  the 
cognizant  program  office.  The  panel 
shbuld  utilize  any  of  the  procedures  and 
documentation  requirements  of  the  SEB 
Handbook  (as  modified  as  appropriate 
to  the  PON  and  the  requirements  of  this 
regulation)  and  the  PON  whenever 
necessary  to  insiue  the  impartial, 
equitable,  and  thorough  evaluation  of 
each  proposal.  The  panel  will  be 
composed  of  program  office  and  other 
personnel  including  representatives  of 
Procurement  and  Counsel,  and,  as 
deemed  appropriate  by  the  appointing 
official,  supplemented  by  personnel 
from  other  Government  agencies.  The 
representative  of  Counsel  will  be  a  non¬ 
voting  member  of  the  panel.  Personnel 
from  DOE  prime  management  of 
operating  contractors  may  be  used  as 
advisors  to  the  panel  when  their 
services  are  necessary  and  available. 
Care  is  to  be  taken  in  the  selection  of 
these  personnel  so  as  to  avoid  any 
actual  or  apparent  conflict  of  interest. 
Moreover,  such  advisors  are  expressly 
forbidden  to  use  privileged  information 
contained  in  proposals  for  personal  gain 
or  other  improper  purposes. 

(2)  Evaluation  Criteria.  The 
evaluation  criteria  shall  be  specified  in 
the  PON  along  with  a  narrative 
description  of  their  relative  importance. 
The  criteria  below,  to  the  extent 
applicable,  as  well  as  any  additional 
criteria  stated  in  the  PON,  shall  be 
considered  in  the  evaluation  of  the 
submitted  proposals: 

(i)  The  overall  technical  feasibility  of 
the  proposed  effort; 

(ii)  The  contribution  which  the 
proposed  effort  is  expected  to  make  to 
DOE  in  carrying  out  its  program 
responsibilities  includiiig,  but  not 
limited  to,  solving  energy  extraction  and 
storage,  transportation,  conversion, 
waste  utilization,  and  conservation 
problems; 

(iii)  The  capabilities,  related 
experience,  facilities,  instrumentation, 
or  techniques  which  the  proposer 
possesses  and  offers  and  which  are 
considered  to  be  integral  factors  for 
achieving  the  objectives  of  the  proposal; 

(iv)  The  qualifications,  capabilities, 
experience,  and  availability  of  proposed 
key  personnel; 


(v)  The  probable  time  schedule  for 
completion; 

(vi)  The  project  and  financial  plans  for 
the  management  of  the  activities, 
including  the  adequacy  of  the  proposed 
arrangement  among  aU  participants; 

(vii)  Plans  for  involvement  of  small, 
and  socially  and  economically 
disadvantaged  business  concerns; 

(viii)  The  importance  of  an  accurate 
representation  of  cost;  and 

(ix)  The  total  estimated  cost  including 
probable  cost  to  the  Government. 

(3)  Program  Policy  Factors.  Program 
policy  factors  are  those  which,  while  not 
appropriate  indicators  of  a  proposal’s 
individual  merit  (e.g.,  technical 
excellence,  proposer’s  ability,  cost),  are 
relevant  and  essential  to  the  process  of 
choosing  which  of  the  proposals 
received  will,  taken  together,  best 
achieve  the  program  objectives.  All  such 
factors,  shall  be  predetermined  and 
specified  in  the  roN  so  as  to  notify 
proposers  that  factors  which  are 
essentially  beyond  their  control  will 
affect  the  selection  process.  The 
following  are  examples  of  possible 
program  policy  factors: 

(i)  The  nature  of  the  energy  soxirce, 
the  type  of  projects  envisioned,  or 
limitations  of  past  efforts  make  it 
desirable  to  select  for  support  projects 
with  a  broad  or  specific  geographic 
distribution; 

(ii)  The  desirability  of  selecting  for 
support  (for  reasons  that  must  be  stated 
in  the  PON)  projects  fivm  diverse  types 
and  sizes  of  proposing  organizations; 

(iii)  The  desirability  of  selecting  for 
support  a  group  of  projects  which 
represent  a  diversity  of  methods, 
approaches,  applications,  or  kinds  of 
work;  and 

(iv)  The  desirability  of  selecting  for 
support  projects  which  are 
complementary  to  other  DOE  efforts  or 
projects. 

(4)  Proposal  Information.  All 
proposals  should  be  specific  and  as  a 
minimum  include  the  information  set 
forth  below: 

(i)  name  and  address  of  the  entity(ies) 
submitting  the  proposal; 

(ii)  date  of  proposal  submission; 

(iii)  identification  of  the  notice  (by 
number  and  title)  to  which  the  proposal 
responds; 

(iv)  type  of  entity(ies)  submitting  the 
proposal,  whether  public  (including 
state  and  local  governments),  and/or 
private  (includi^  individuals,  profit  and 
non-profit  organizations  and  educational 
insitutions); 

(v)  concise  title  and  abstract  of  the 
proposed  demonstration  project  for 
which  assistance  or  participation  is 
being  sought; 


(vi)  an  outline  and  discussion  of  the 
proposed  demonstration  which  shall,  to 
the  extent  possible,  specifically  address 
and  reference  the  evaluation  criteria 
and  include: 

(A)  specification  of  the  technology; 

(B)  proposed  demonstration  effort  to 
be  peformed; 

(C)  description  of  prior  plant  operating 
experience  with  the  technology; 

(D)  preliminary  design  of  the 
demonstration  plant, 

(E)  time  tables  containing  proposed 
construction  or  fabrication,  and 
installation  and  operation  plans; 

(F)  budget-type  estimates  of 
construction  or  fabrication  and 
operating  costs; 

(G)  description  and  proof  of  title  to 
land  for  proposed  site  (as  applicable), 
natural  resources,  electricity  and  water 
supply,  and  logistical  information 
related  to  access  to  raw  materials  to 
construct  and  operate  the  plant  and 
dispose  of  salable  products  fi'om  the 
plant; 

(H)  analysis  of  the  environmental 
impact  of  die  proposed  plant  and  plans 
for  disposal  of  wastes  resulting  fi'om  the 
operation  of  the  plant; 

(I)  plans  for  conunercial  use  of  the 
technology  if  the  demonstration  is 
successful; 

(J)  plans  for  continued  use  of  the  plant 
if  ffie  demonstration  is  successful; 

(K)  plans  for  dismantling  of  the  plant 
if  ffie  demonstration  is  imsuccessffil  or 
otherwise  abandoned; 

(L)  form  and  amount  of  assistance  or 
participation  being  sought; 

(M)  form  and  amoimt  of  funding,  or 
other  contribution  to  be  provided  by  the 
proposer  or  others,  including  proposed 
disposition  of  revenues  generated;  and 

(N)  the  extent  to  which  the  proposed 
expenditures  would  constitute 
permanent  (non-severable)  improvement 
to  real  property  and  proposed  plans  for 
the  disposal  of  any  such  improvements. 
The  information  called  for  under  this 
subsection  relate  primarily  to  a 
demonstration  project  involving  the 
construction  and  operation  of  a  "plant." 
In  instances  where  the  proposed 
concerns  a  demonstration  that  does  not 
involve  a  project  or  plant  (for  example, 
the  demonstration  of  a  process, 
apparatus,  or  device),  the  program 
opportunity  notice  shall  state  what 
additional  information  is  to  be 
submitted  with  the  proposal; 

(vii)  r^sum^s  of  key  personnel  to  be 
involved,  which  includes  a  description 
of  relevant  experience  and  associated 
data; 

(viii)  the  participant(s)’  current 
financial  statement(s); 

(ix)  period  for  which  proposal  is  valid; 
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(x)  names  and  telephone  numbers  of 
proposer’s  primary  business  and 
technical  personnel  whom  DOE  may 
contact; 

(xi)  each  proposal  containing 
technical  data  and  other  data,  including 
trade  secrets,  and/or  privileged  or 
confidential  commercial,  or  financial 
information,  which  the  proposer  Intends 
to  be  used  by  DOE  for  evaluation 
purposes  only,  should  be  marked  as 
prescribed  in  600.231; 

(xii)  representations,  certifications 
and  acknowlegements  which  may  be 
required  by  law  or  regulation  shall  be 
submitted  as  specified  in  the  PON;  and 

(xiii)  signature  and  title  of  an  official 
of  the  proposing  organization  authorized 
to  obligate  such  organization. 

(5)  Selection  Official.  The  selection 
official  will  be  the  individual  as 
authorized  in  accord€ince  with 
paragraph  600.252. 

(6)  Intermediate  Evaluation,  (i)  Prior 
to  making  a  comprehensive  evaluation 
of  a  proposal,  the  SEB,  or  the  panel, 
when  an  SEB  is  not  required,  shall 
determine  if  the  proposal: 

(A)  contains  sufficient  technical,  cost, 
and  other  required  information  to  enable 
comprehensive  evaluation: 

(B)  has  been  signed  by  a  responsible 
official  authorized  to  obligate  such 
organization(8);  and 

(C)  meets  other  requirements  of  the 
PON. 

(ii)  If  the  proposal  does  not  meet  these 
requirements,  a  comprehensive 
evaluation  shall  not  be  made.  In  such  a 
case,  a  prompt  reply  shall  be  sent  to  the 
proposer,  indicating  the  reason(s)  for  its 
proposal  not  being  evaluated. 

(7)  Comprehensive  Evaluation.  The 
basic  task  in  the  evaluation  and 
selection  of  proposals  for  support  is  to 
assess  their  relative  merit  in  order  to 
determine  which  offer  the  greatest 
likelihood  for  achieving  the  program 
objectives  stated  in  the  PON, 
considering  technical  quality,  ability  of 
the  proposer,  estimated  cost,  and  odier 
relevant  factors.  Proposals  which 
survive  intermediate  review  shall  be 
evaluated  by  a  SEB  or  panel,  as 
applicable,  in  accordance  with  the 
stated  criteria.  The  selection  official  will 
select  proposals  for  support  fi'om  the 
findings  established  by  the  SEB  or 
panel.  In  this  latter  process,  the 
selection  official  will  take  into  account 
the  relevant  program  policy  factors  in 
order  to  determine  the  mix  of  projects 
which  will  best  further  specific  program 
goals.  All  findings  and  selections  are  to 
be  documented,  signed  and  retained  to 
provide  an  adequate  record  of  the 
proceedings. 

(8)  Award  or  Support.  While  only 
those  proposals  which  best  meet  the 


needs  of  the  program  as  specified  in  the 
PON  will  be  considered  for  support, 

DOE  may  accept  for  support  ail,  none,  or 
any  number  or  petrt  of  the  proposals 
submitted. 

(9)  Optional  Two-Step  Method.  Where 
a  large  number  of  proposals  are 
anticipated,  proposals  may  be  evaluated 
in  two  steps.  First,  the  ev^uation  may 
be  limited  to  technical  considerations. 
Second,  the  cost  proposals  may  be 
subsequently  requested  fi'om  those 
proposers  whose  technical  proposals  are 
evaluated  as  technically  acceptable. 

§  600.234  Program  Research  and 
Development  Announcement  (PRDA). 

(a) (1)  The  Progam  Research  and 
Development  Amoimcement  (PRDA)  is 
a  unique  form  of  solicitation  used  by 
DOE  to  provide  information  tuid  solicit 
proposals  concerning  the  Department’s 
interest  in  entering  into  arrangements 
for  research,  development,  and  related 
projects  in  specified  areas  of  interest  in 
the  energy  field.  The  PRDA  is  different 
fi'om  a  SCAP  or  a  PON  in  that  there  is 
not  a  specific  need  or  solution 
sufficiently  definable  or  known  to 
permit  a  narrowly  defined  competition. 

It  can  expected  that  proposals  submitted 
in  response  to  a  PRDA  may  be  totally 
dissimilar  in  concept  and  approach  and 
multiple  awards  are  normally 
anticipated  to  support  a  variety  of 
concepts  and  approaches.  The  selection 
of  one  or  more  of  these  proposals  to 
receive  support  must,  of  necessity,  result 
fiom  the  application  of  broad  discretion 
and  judgment,  since  the  selection  will 
likely  have  to  be  made  fiom  among 
dissimilar  concepts,  ideas,  or 
approaches  offered. 

(2)  As  a  result  of  a  PRDA,  a 
prociu'ement  contract,  grant,  or 
cooperative  agreement  may  be  awarded. 
If  the  intended  relationship  is  expected 
to  be  a  procurement  contract,  9-4.58 
shall  be  followed.  If  the  intended 
relationship  is  expected  to  be  a  financial 
assistance  instrument,  the  DOE 
Assistance  Regulations  (DOE-AR)  shall 
be  followed.  Specifically,  this  section 
will  apply  if  the  intended  relationship  is 
expected  to  be  a  Cooperative 
Agreement.  In  any  event,  any  public 
notice,  solicitation,  request  for 
applications  or  proposals,  should 
indicate  whether  the  intended 
relationship  will  be  one  of  procurement 
or  assistance  and  state  that  the 
applicable  DOE-PR  will  govern  if  a 
procurement  contract  is  entered  into  and 
that  the  DOE-AR  will  govern  if  a 
financial  assistance  instrument  is 
utilized. 

(b) (1)  Except  as  otherwise  provided 
under  600.5,  this  section  governs  the 
submission,  evaluation  and  selection  for 


award,  or  support  of  proposals  offered 
in  response  to  a  specific  PRDA  issued 
by  DOE,  to  conduct  support,  participate, 
tuid/or  otherwise  cooperate  in.  projects 
for  research,  development  and  related 
activities  in  the  energy  field. 

(2)  PRDAs  are  not  to  be  used  where  a 
requirement  can  be  sufficiently  defined 
for  SCAP  under  600.232.  Similarly, 
PRDAs  are  not  to  be  used  to  inhibit  or 
curtail  submission  of  unsolicited 
proposals  in  areas  not  covered  by  the 
PRDA.  However,  a  proposal  which  is 
submitted  as  though  it  were  unsolicited, 
but  is  in  fact  germane  to  an  extant 
PRDA,  will  be  treated  as  though 
submitted  in  response  to  the 
announcement  or  returned  without 
action  to  the  proposer,  at  the  proposer’s 
option.  Further,  ffie  PRDA  is  not  to  be 
used  in  a  competitive  situation  where  it 
is  appropriate  to  complete  a  study 
contract  to  obtain  analysis  and 
recommendations  to  be  incorporated  in 
the  subsequent  issuance  of  a  request  for 
proposals. 

(3)  The  PRDA  is  to  be  used  only 
where: 

(i)  Research  and  development  is 
required  within  broadly  defined  areas  of 
interest  to  support  program  goals,  but  it 
is  difficult,  if  not  impossible,  to  describe 
in  any  reasonable  degree  of  detail  the 
nature  of  the  work  contemplated 
because  of: 

(A)  the  multiplicity  of  possible 
approaches  within  the  current  state  of 
the  art,  available  for  solving  the 
problems; 

(B)  the  desirability  of  involving  a 
broad  spectrum  of  organizations  in 
seeking  out  solutions  to  the  problems 
posed; 

(C)  the  expectation  that  many 
individual  proposers  will  have  unique 
qualifications  or  specialized  capabilities 
which  will  enable  them  to  perform 
portions  of  the  research  or  development 
program  (without  necessarily  possessing 
the  qualifications  to  perform  the  entire 
program)  so  that  the  overall  support 
may  be  broken  into  segments  which 
cannot  be  ascertained  in  advance;  and 

(D)  the  desirability  of  fostering  new 
and  creative  solutions. 

(ii)  Consistent  with  (i)  above',  it  is 
anticipated  that  choices  will  have  to  be 
made  among  dissimilar  concepts,  ideas, 
or  approaches;  and 

(iii)  It  is  determined  that  a  broad 
range  of  organizations  exist  that  would 
be  capable  of  contributing  towards  the 
overall  research  and  development  goals 
identified  in  (i)  above. 

(4)  Prior  to  use  of  a  PRDA,  the 
procedures  specified  below  shall  be 
followed: 

(i)  Before  the  PRDA  is  selected  by  the 
program  office  as  the  appropriate 
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solicitation  procedure,  a  written 
program  determination  dull  be  made  to 
show  that  the  conditians  in  €0Q.234(b)(3) 
exist  to  support  the  concloskm  diat  the 
use  of  the  PRDA  procedure  is  both 
necessary  and  apprtqiriate.  The 
determination  must  not  be  merely 
conclusory  but  shall  be  supported  by 
specific  focts  and  explanations,  no 
individual  award  un^  tiie  PRDA  is 
anticipated  to  exceed  $2  millicm,  the 
senior  program  official  ot  designee  may 
approve  the  deteiminatian  with  the  prior 
concurrence  of  the  designee  of  tibe 
Senior  Procurmnent  Official, 
Headquarters. 

(ii)  R  any  inffividual  award  is 
anticipated  to  exceed  $2  million,  the 
program  determination  as  required  in  (1) 
shall  in  addition,  explain  i^y  the  mOA 
procedure  is  more  apipropriate  than 
existing  Cooperative  Agreement 
procedures  for  soliciting  proposals. 
Determinations  above  $2  million  require 
recommendations  by  the  Senior  Program 
Official  or  designee,  concurrence  by  the 
designee  of  the  Senior  Procurement 
Official,  Headquarters,  and  approval  by 
the  Senior  Prooirement  Official, 
Headquarters;  and 

(iii)  The  approved  program 
determination  as  required  in  (i)  above, 
shall  accompany  the  PRDA  file  through 
the  preparation,  concurrence,  approval, 
and  issuance  phases. 

(5)  Origination,  approval  of  contents, 
and  issuance  of  a  PRDA  shall  follow  the 
procedures  specified  below: 

(i)  A  PRDA  may  be  originated  at 
whatever  level  is  consistent  with  the 
program  objectives  established  by  the 
Senior  Program  Official; 

(ii)  The  PRDA  content  may  be 
approved  by  the  Senior  Program  Official 
or  designee  after  prior  concurrence  by 
Counsel  cmd  the  ^nior  Procurement 
Official,  Headquarters  or  designee;  and 

(iii)  All  PRDAs  will  be  issued  by  the 
cognizant  head  of  the  contracting 
activity  or  designee. 

(c)  The  basic  I^DA  format  consists  of: 

(1)  Cover  Sheet 

(2)  Executive  Summary  Letter 

(3)  Section  I — ^Departmental 
Objectives 

(4)  Section  II — Solicitation 
Considerations 

(5)  Section  in — ^Evaluation  Factors  for 
Selection 

(6)  Section  IV — Instructions, 
Conditions,  and  Notices  to  Propo8er(s) 

(7)  Section  V — ^Representations, 
Certifications,  and  Other  Statements  of 
Proposerjs) 

(8)  Section  VI — List  of  Documents, 
Exhibits,  and  Other  Attachments 

(d)  The  method  of  evaluation, 
selection,  and  award  shall  be  as 
specified  below: 


(1)  Selection — A.  panel  shall  be 
appointed  by  ti>e  cognizant  program . 
office  to  evaluate  proposals  submitted  in 
response  to  a  PRDA.  The  panel  will  be 
composed  of  program  office  and  other 
DOE  personneL  including 
representatives  from  ProcuremenL 
Counsel  and,  as  deemed  appropriate  by 
the  appointing  official  supplemented  by 
personnel  from  other  Govmnment 
Agencies.  The  representative  of  Cmmsel 
shall  be  a  non-voting  member  of  tiie 
panel  Personnri  from  DOE  prime 
management  or  operating  contractors, 
may  be  used  as  advisors  to  the  panel 
when  their  services  are  necessary  and 
available.  Care  is  to  be  taken  in  ffie 
selection  of  these  personnel  so  as  to 
avoid  any  actu^ll  or  apparent  conflict  of 
interest.  Moreover,  advisors  are 
expressly  forbidden  to  use  privileged 
information  contained  in  proposals  for 
personal  gain  or  other  improper 
purposes. 

(2)  Evaluation  Criteria — ^The 
evaluation  criteria  shall  be  specified  in 
the  PRDA  along  with  a  narrative 
description  of  ffieir  relative  importance. 
The  following  items  are  illustrative  of 
the  elements  which  may  be  considered 
as  evaluation  criteria: 

(i)  Overall  technical  feasibility  of  the 
proposed  effort; 

(ii)  Adequacy  and  relevance  of  the 
proposed  plan,  including  validity  tests 
as  related  to  the  proposed  goals; 

(iii)  Availability,  qualifications,  and 
past  performance  of  proposed  staff  and 
ccmsultants; 

(iv)  Resources,  experience,  flexibility, 
and  commitment  of  the  proposing 
organization; 

(v)  The  ability  of  the  proposer  to 
fu^sh  necessary  financial  support; 

(vi)  Project  and  financial  plans  for 
management  of  the  activities  inctnding 
the  adequacy  of  proposed  arrangements 
among  ^  participants; 

(vii)  Cost  realism  and  probable  cost  to 
the  government;  and 

(viii)  Plans  for  involvement  of  small, 
and  socially  and  economically 
disadvantaged  business  concerns. 

(3)  Program  Policy  Factors — ^Program 
policy  factors  may  be  used  in  evaluating 
and  selecting  proposals  submitted 
pursuant  to  P^As.  Program  policy 
factors  are  those  factors  whi(^  while 
not  appropriate  indicators  of  a 
proposal’s  individual  merit  (e.g. 
technical  excellence,  proposer’s  ability, 
cost)  are  relevant  and  essential  to  the 
process  of  choosing  which  of  the 
proposals  received  will,  taken  together, 
best  achieve  the  program  objectives.  All 
such  factors  shall  be  predetermined  €ind 
specified  in  the  PRDA  so  as  to  notify 
proposers  that  factors  which  are 
essentially  beyond  their  control,  will 


affect  the  selection  process. 

Subparagraph  600.233(fX3)  outlhies 
examples  of  pro^am  policv  factors. 

(4)  Selection  Official — ^Tne  selection 
official  for  PRDAs  will  be  the  individual 
as  authorized  in  accordance  with 
§600.252. 

(5)  Intermediate  Evaluation — Prior  to 
making  a  comprehensive  evaluation  of  a 
proposal  the  eveduation  panelshall 
determine  if  the  proposal 

(i)  contains  sufficient  tedmical,  oosl 
and  other  required  information  to  enable 
comprehensive  evaluation;  and 

(ii)  has  bemi  signed  by  a  responsible 
official  authorized  to  obligate  such 
organizati(Hi(s). 

If  the  proposal  does  not  meet  these 
requirements,  a  comprehensive 
evaluation  shall  nd  be  made.  In  such 
case,  a  prompt  reply  shall  be  sent  to  the 
proposer,  indicating  the  reason(s)  for  its 
proposal(s)  not  being  evaluated. 

(6)  Camprehensive  Evaluation — ^The 
basic  purpose  of  the  comprehensive 
evaluation  process  is  to  assess  the 
relative  merits  of  proposals  passing  the 
intermediate  evaluation  to  (frtermine 
which  of  the  proposals  offer  ffie  greatest 
ikelihood  of  achieving  the  stated 
program  objectives,  considering 
tec^cal  quality,  ability  of  the  proposer, 
estimated  cost  and  other  relevant 
factors.  Proposal  evaluations  shall 
consist  of  two  steps.  Rrst,  each  proposal 
will  be  evaluated  by  the  panel  in 
accordance  with  the  stated  criteria  and 
ranked  in  order  of  excellence.  Second, 
the  selection  official  will  take  into 
account  the  relevant  progr€im  policy 
factors  in  order  to  determine  the  mix  of 
projects  which  will  best  farther  specific 
program  goak.  All  findings  and 
selections  are  to  be  documented,  signed, 
and  retained  to  provide  an  adequate 
record  of  the  proceedings. 

(7)  Award  or  Support— While  only 
those  proposals  wlrich  best  farther  the 
needs  of  the  program  as  specified  in  the 
PRDA  will  be  considered  for  support, 
DOE  may  accept  for  support,  all,  none, 
or  any  number,  or  part  of  the  proposals 
submitted. 

§  600.250  Statutory  requirements  for 
Cooperative  Agreements. 

Statutes  applying  to  all  or  selected 
Federal  agencies,  program  statutes  and 
DOE  authorization  and  appropriation 
acts  may  contain  specific  requirements 
applicable  generally,  or  specifically,  to 
projects  utilizing  Cooperative 
Agreements  (e.g..  Sections  5  and  8  of  the 
Federal  Non  Nuclear  Energy  Research 
and  Development  Act  of  1974,  Pub.  L 
No.  93-577,  as  amended,  and  Section  105 
of  the  Geothermal  Energy  Research, 
Development  and  Demonstration  Act  of 
1974,  Pub.  L  No.  93-410,  as  amended). 
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All  pertinent  statutory  requirements  and 
restrictions  shall  be  stated  in  all 
solicitations,  PONs,  PRDAs,  and  NPIs, 
and  made  a  part  of  any  Cooperative 
Agreements  entered  into  by  DOE. 

§  600.251  Eligible  recipients  for  DOE 
Cooperative  Agreements. 

DOE  may  enter  into  a  Cooperative 
Agreement  with: 

(aj  State  or  local  governments  or 
elements  thereof: 

(b)  Federally  recognized  Indian  tribal 
governments; 

(c)  Institutions  of  higher  education, 
hospitals,  and  other  quasi-public  and 
private  nonprofit  organizations; 

(d)  Profit  making  organizations; 

(e)  Individuals; 

(f)  Any  other  entities  not  prohibited 
by  statute  or  regulations:  and 

(g)  A  combination  of  (1)  through  (6) 
above. 

§  600.252  Source  selection,  approval,  and 
execution  of  Cooperative  Agreement 
instruments. 

(a)  The  selection  official  for 
Cooperative  Agreement  awards, 
notwithstanding  the  competitive,  non¬ 
competitive,  tmsolicited,  or  sole  source 
nature  of  the  award,  shall  be  a 
Departmental  Officer  at  the  appropriate 
management  level.  The  estimated  value 
of  the  Cooperative  Agreement,  including 
DOE  and  participant  share,  and  any 
later  phases  of  the  same  project  that 
may  receive  DOE  support,  will  be  used 
to  determine  the  appropriate 
management  level  at  which  the  selection 
decision  will  be  made.  The  appropriate 
Departmental  Ofiicers  having  source 
selection  decision  authority  will  be 
determined  in  accordance  with  internal 
DOE  Directives. 

(bj  The  official  authorized  to  approve 
and  execute  Cooperative  Agreement 
instruments  will  be  the  Secretary,  or 
designee. 

600.270  Cooperative  Agreement 
Structure. 

The  Cooperative  Agreement  is 
structured  in  a  manner  which: 

(i)  Describes  the  business 
arrangement  based  upon  the  respective 
interest  and  investment  of  the  parties: 
and 

(ii)  defines  and  allocates  respective 
responsibilities,  obligations,  ri^ts,  and 
accountability  as  appropriate  to  the 
particular  project. 

The  Cooperative  Agreement  sets  forth 
the  respective  rights,  and  obligations  of 
the  parties  In  such  areas  as  project 
performance  and  management,  partial  or 
total  termination  of  the  work,  changes  in 
the  scope  of  work,  period  of 
performance,  application  of  funding  emd 
resources,  title  to  property,  insurance. 


liability,  etc.  Each  Cooperative 
Agreement  shall  be  clear  and  concise 
and  shall  include  only  those  provisions 
necessary  to  implement  terms  agreed 
upon  between  the  parties. 

600.271  Administrative  requirements  for 
Cooperative  Agreements. 

(a)  The  basic  administrative 
requirements  applicable  to  individual 
Cooperative  A^eements  will  be 
determined  by  class  of  participant  of  the 
Cooperative  Agreement  Award: 

(1)  For  participants  covered  by  0MB 
Circular  A-102,  Uniform  Administrative 
Requirements  for  Grants-In-Aid  to  State 
and  Local  Governments,  or  OMB 
Circular  A-110,  Grants  and  Agreements 
with  Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  these  circulars 
will  apply,  except  as  set  forth  in 
paragraph  (c)  below.  These  classes  of 
participants  will  also  be  subject  to  the 
requirements  of  600.77  and  600.78  to  the 
extent  the  contemplated  project  falls 
within  the  scope  of  OMB  Circulars  A-95 
(Evaluation,  Review,  and  Coordination 
of  Federal  and  Federally  Assisted 
Programs  and  Projects)  and  A-111  (Joint 
Funded  Assistance  to  State  and  Local 
Governments  and  Nonprofit 
Organizations). 

(2)  For  classes  of  participants  not 
covered  by  OMB  pircular  A-102  or  A- 
110  (e.g.,  intematfonal  organizations 
such  as  agencies  of  the  United  Nations, 
Government-owned  contractor  operated 
facilities,  or  research  centers  providing 
continued  support  for  mission  oriented 
large  scale  programs  that  are 
government  owned,  or  controlled,  or  are 
designed  as  federally  funded  research 
and  development  centers,  profit  making 
organizations,  and  individuals)  §  600.290 
will  be  followed  in  determining  the 
provisions  of  the  Cooperative 
Agreement. 

(b)  The  administrative  requirements 
will  always  reflect  the  cooperative  effort 
and  the  respective  interests, 
investments,  rights,  etc.,  of  the 
participants  to  the  agreement. 

(c)  Mixed  competitions  are  those 
involving  potential  competitors  who  are 
subject  to  OMB  Circulars  A-102  and  A- 
110  and  profit-making  competitors  and 
others  not  subject  to  the  Circulars. 
Mixed  competitions  should  be  avoided 
unless  common  administrative 
requirements  are  prescribed  for  all 
classes  of  competitors  or  no  unfair 
competitive  advantage  accrues  to  a 
class  of  participant  due  to  the 
application  of  different  administrative 
standards.  The  Circulars  provide  that 
the  administrative  requirements  set 
forth  in  the  Circulars  are  to  be  used  as 


normal  practice  for  participants  subject 
to  the  Circulars.  The  Circulars,  however, 
also  provide  that  they  are  not  applicable 
if  different  administrative  standards  are 
needed  because  of  policies  or  specific 
requirements  contained  in  any  statute. 
As  an  example,  different  administrative 
requirements  may  be  utilized  for 
demonstration  projects  conducted  imder 
the  Federal  Nonnuclear  Energy 
Research  £md  Development  Act  of  1974 
(42  use  5901  et  seq.).  Also,  the  Circulars 
do  not  apply  to  technical  requirements 
nor  to  administrative  standards  in  areas 
not  covered  by  the  Circulars. 

Where  common  or  equitable 
administrative  requirements  can  not  be 
designed  which  satisfy  the  Circulars, 
relevant  statutes,  and  programmatic 
needs,  separate  parallel  competitions 
should  be  conducted  or  a  waiver  of  the 
requirements  under  the  Circulars  should 
be  requested  from  the  Office  of 
Management  and  Budget  through  the 
Director  of  Procurement  and  Contracts 
Management 

§  600.281  Contents  of  a  Cooperative 
Agreement 

A  Cooperative  Agreement  should 
include  at  a  minimum  the  following:  a 
Face  Page,  a  Schedule,  General 
Provisions,  and  Special  Provisions. 

§  600.282  Face  page. 

The  Face  Page  shall: 

(a)  Identify  ffie  Agreement  by  entering 
thereon  a  document  number  which  will 
be  compatible  with  the  DOE  Integrated 
Procurement  Management  Information 
system; 

(b)  Cite  the  appropriate  statutory 
authority  for  the  award; 

(c)  Provide  the  name  and  address  of 
the  participant  in  the  Cooperative 
Agreement  award:  the  names,  titles, 
office  address,  and  telephone  numbers 
for  the  respective  DOE  and  participant 
project  managers  should  also  be 
included; 

(d)  Identify  the  project  by  title,  and 
provide  a  brief  summary  of  the  purpose 
and  objectives  of  the  project; 

(e)  Stipulate  the  fundiiig  sources, 
including  accounting  and  appropriation 
data  etnd  the  amount  of  funds  to  be 
provided  pursuant  to  the  Agreement  by 
DOE  and  the  p£irticipant:  the  estimated 
cost  ceiling  for  the  project,  and  include, 
where  appropriate,  the  funding  amounts 
to  be  obligated  by  work  phase  or  time 
period,  indicating,  where  applicable,  the 
percentage  of  funds  to  be  provided  by 
each  of  the  participants  in  the 
Agreement.  Identify  specifically  the 
amount  obligated  by  this  action; 

(f)  Identify  the  class  of  participant, 
(e.g..  State  or  local  governments  or 
elements  thereof,  institutions  of  higher 
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learning,  hospitals,  other  nonproHt 
organizations,  profit-making 
organizations,  individuals)  or  any 
combination  fiiereofi 

(g)  Specify  the  effective  date  of  the 
Agreement  and  the  agreed  completion 
date: 

(h)  Identify  the  DC^  assistance  office 
which  has  been  assigned  responsibility 
for  execution  and  administration  of  the 
Agreement;  and 

(i)  Provide  for  signatures  of  the  DOE 
officer  awarding  the  Cooperative 
Agreement  and  die  responsible  official 
of  the  recipient  who  has  authority  to 
accept  the  aw'ard. 

1600.283  Schedule. 

(a)  The  Schedule  of  a  Cooperative 
Agreement  will  contain  Arties  which 
clearly  reflect  the  cooperative 
relaticMiship  intended  and  the  respective 
interest  and  investment  of  die  parties, 
including  their  respective  rights, 
obligations,  and  accountabilities. 

(b)  The  Articles  will  be  negotiated 
and  will,  as  a  minimum,  include: 

(1)  Statement  of  Joint  Objectives 
Article — ^This  Article  identifies  the 
purpose  and  oblectives  of  the 
Agreement  as  wed  as  the  benefits  to  be 
derived  by  the  Participants  fi:om  the 
contemplated  relationships  which  is  to 
be  established  pursuant  to  the 
arrangement.  The  statement  must  be  in 
sufficient  detail  to  demonstrate: 

(1)  the  Agreement  is  in  fact  an 
undertaking  of  a  clearly  defined 
objective; 

(ii)  the  basis  for  the  endeavor  is 
foimded  on  support  or  stimulation  of  a 
public  purpose  authorized  by  Federal 
Statute; 

(iH)  the  activity  to  be  undertaken  is  in 
fu^erance  of  the  DOE  mission;  and 

(iv)  the  benefits  to  be  derived  from 
performance  of  the  project. 

(2)  Project  Management  Plan  Article. 

(i)  The  Project  Management  Plan 

Article  includes  the  following: 

(A)  Identification  of  the  respective 
role,  responsibibty,  obligation  and 
accountability  whidi  each  participant  to 
the  Agreement  will  assvime  in  its  effort 
to  achieve  the  stated  joint  objectivejs). 
In  this  regard,  the  Government’s  role 
will  vary  substantially,  dependent  on 
the  degree  of  govemment/industry 
investment,  risk,  involvement, 
commercialization  potentials,  etc.; 

(B)  An  explicit  statement  of  the 
natme,  character,  and  extent  of 
anticipated  DOE  involvement  These 
statements  must  be  developed  with  care 
to  avoid  unneoeesarily  increasing  DOE 
liability  under  the  Cooperative 
Agreement; 

(C)  A  Statement  of  how  project  and 
performance  will  be  measured  to 
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evaluate  the  meeting,  and/or 
achievement  of  spe^c  milestones  or 
agreed  objectives;  and 

(D)  The  details  of  the  resources,  such 
as  services,  facilities,  equipment 
materids,  supplies,  personnel,  etc.,  that 
DOE  and  the  participant(s)  will  provide, 
and  when  they  will  be  provided. 

(ii)  Dependent  upon  the  complexities 
of  the  project  the  management  plan  may 
be  a  simple  narrative  included  in  the 
Schedule  of  the  Cooperative  Agreement, 
or  it  may  be  a  detailed  management 
plan  that  may  be  incorporated  as  an 
appendix  to  the  Agreement  and  if  so, 
should  be  referenced  in  the  Schedule. 

(3)  Financial  Support  Article. 

(i)  Financial  support  arrangements  for 
the  project  will  be  detailed  in  the 
Financial  Support  Article.  The  DC^  and 
the  participant’s  share  contribution  to 
the  project  will  be  outlined  in  the 
Article.  Such  financial  support  will 
identify  the  dollar  costs  assigned  to 
each  participant  acceptable  in-kind 
contributions  (other  than  funds),  and 
will  specify  when  these  contributions 
will  be  committed/delivered  to  support 
the  proposed  project.  Hie  details  of  the 
planned  financial  support  of  tiie  project 
must  be  as  clearly  defined  as  possible 

.  with  regard  to  financial  support  ceilings, 
minimum  contributions,  percentage 
ratios,  whether  funds  are  to  be 
committed,  or  obligated  at  award,  or 
will  be  incrementally  obligated  at 
specified  time/perfonnance  intervals. 

(ii)  Details  concerning  alternative 
approaches  and  responsibilities  as 
agreed  to  by  DOE  and  the  participant(s) 
will  be  shown  in  the  Financial  Support 
Article  in  the  event  of  overruns  or 
underruns  of  the  project's  budget,  or  in 
the  event  that  changes  in  the  scope  of 
activity,  or  changes  in  the  period  of 
performance  occur,  which  may  increase 
or  decrease  the  estimated  cost.  This 
Article  will  also  provide  for  steps  to  be 
taken  with  respect  to  each  participant’s 
financial  obligations  in  the  event  of 
termination  4>f  the  Agreement. 

(iii)  The  Article  should  include 
coverage  in  any  revenue  derived  as  a 
result  of  the  Agreement.  Whenever 
revenue  is  derived  as  a  result  of  the 
Agreement,  in  general,  such  revenues 
should  inure  to  DOE  and  the 
participants  in  proportionate  share  to 
each  participant’s  contribution, 
investment,  and  risk.  For  participants 
subject  to  OMB  Circulars  A-102, 
attachments  E  and  D,  respectively,  will 
normally  apply.  When  Attachments  E 
and  D  to  OMB  Circular  A-102  and  A- 
110  are  utilized,  the  Agreement  would 
normally  specify  that  all  other  program 
income  under  paragraph  5  of 
Attachments  E  and  D  would  be 
deducted  finm  the  total  project  costs  for 
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the  purpose  of  determining  the  net  costs 
on  which  the  Federal  share  of  costs  will 
be  based.  In  addition,  the  Coc^erative 
Agreement  shall  specify  whether  any 
revenue  from  funded  activities  shall 
accrue  to  the  Government  after  the 
conclusion  of  the  Cooperative 
Agreement. 

(iv)  The  guidelines  governing 
allowability  of  costs  shall  be  included  in 
the  project  funding  document  The 
Federal  cost  {uinciples  as  stated  in  the 
regulations  listed  below  will  be  used  as 
guidelines  to  determine  allowability  of 
costs  in  performance  of  the  project: 

(A)  FMC  74-4  (OMB  Circular  A-87) 
for  State  and  loc^  government 
participant  and  other  participants 
covert  by  OMB  Ckcnlar  A-102: 

(B)  OMB  Circular  A-21  for  Institutions 
of  Hi^er  Education  participant  and 
other  participants  covered  by  OMB 
Circular  A-110; 

(C)  41  CFR  1-15.2  as  modified  by  41 
9-15.2  for  participants  that  are 

profit  making  or  non-profit  organizations 
(which  are  not  covered  above),  and 
individuals  to  the  extent  appropriate; 
and 

(D)  41  CFR  1-15.4  as  modified  by  41 
CI^  9-15.2  for  participants  performing 
Cooperative  A^ements  where  the 
principal  purpose  is  construction. 

(4)  Payment  Article. 

(i)  For  participants  covered  by  OMB 
Cir^ars  A-102  and  A-110,  Attachment 
J  of  OMB  Circular  A-102  and 
Attachment  I  of  OMB  Circular  A-110 
will  normally  be  utilized.  For  all  other 
participants,  the  method  of  providing 
financial  support  pursuant  to  a 
Cooperative  Agreement  will  be 
established  in  order  to  optimally  meet 
the  needs  of  the  contemplated  project 

(ii)  Financial  support  of  the  project 
will  be  so  arranged  that  each  participant 
to  the  Agreement  will  provide  its 
prorata  share  in  timely  maimer  so  as  not 
to  cause  undue  hardship  to  the  other 
participant(s)  and  to  avoid  placing 
project  performance  in  jeopardy. 

(iii)  Federal  funds  obligated  under 
Cooperative  Agreement  awards  may  be 
disbursed  imder  a  Letter  of  Credit  or  by 
US  Treasury  Check.  Payments  may  be 
made  as  reimbursement  for  work 
performed  and  invoiced  or  as  advance 
payments,  or  as  a  combination  thereof. 
The  Agreement  shall  require  such 
adequate  security  for  funds  advanced  as 
may  be  considered  appropriate  for  the 
protection  cd  the  Government  under  the 
circumsiance  of  each  case,  but  in  any 
event,  the  financial  management  system 
of  the  participant  organization  shall 
provide  for  effective  control  over  and 
accountability  for  all  Federal  funds  in 
accordance  with  governing  regulations 


of  the  Treasury  Dep£urtment  See  31  CFR 
Part  205  (1078). 

(5)  Term  of  the  Agreement  Article — 
This  Article  establishes  the  effective 
date  of  the  Agreemenf  and  the  date  the 
Agreement  will  end.  Where  appropriate, 
provisions  with  resultant  conditions 
and/or  restrictions  which  might  occur 
and  which  may  be  used  to  extend  or 
otherwise  cha^e  the  completion  date  of 
the  Agreement,  may  be  included 
pursuant  to  this  Article. 

(6)  Project  Information  System 
Article — ^This  Article  specifies  the 
pertinent  technical  data  requirements, 
administrative  information,  and/or 
reports  to  be  generated  in  performance 
of  the  project,  the  manner  and  times  in 
which  this  information  will  be 
submitted,  the  responsibilities  of  the 
participants  in  acting  upon  information 
generated,  and  the  mutual  support  to  be 
provided  to  the  respective  participant's 
management  information  systems. 
Appropriate  standards  for  reports  to  be 
generated  and  submitted  to  DOE  will  be 
specified  in  this  Article. 

(7)  Property  Management  and 
Disposition  Article. 

(i)  Data  in  accordance  with 
600.271(a](l].  the  Property  Management 
Standards  in  Attachment  N  to  OMB 
Circulars  A-102  and  A-110  shall 
normally  apply  to  participants  covered 
by  the  Circulars  and  be  reflected  in  the 
Cooperative  Agreement 

(ii)  All  other  Cooperative  Agreements 
not  included  under  (a)  above  shall 
include  a  Schedule  Article  providing 
specific  details  on  managing 
Government  property  and  the 
disposition  of  any  acquired  property 
including  property  contributed  by  the 
participant.  Personal  property  acquired 
by,  or  contributed  by  the  participant  to 
the  project  may  vest  in  participant(s) 
when  not  prohibited  by  statute.  The 
Cooperative  Agreement  must 
specifically  outline  the  method  of 
allocating  and  disposing  (other  than 
patents  and  intellectual  property]  of  real 
and  personal  property  including  any 
funds  obtained  therefrom  and  state  the 
statutory  authorities  relied  on  for 
vesting  of  title  in  the  participantfs). 

(iii)  When  there  is  cost  sharing  by  the 
participant(s)  disposition  of  non¬ 
expendable  property  (other  than  patents 
and  other  intellectual  property)  acquired 
in  the  performance  of  an  agreement 
shall  usually  be  effected  by  an  equitable 
distribution  of  the  fair  market  value  of 
such  property  based  on  factors  such  as 
the  proportion  of  the  costs  contributed 
by  the  parties,  the  risks  undertaken,  and 
the  benefits  received  by  the  parties,  and 
the  overall  purpose  of  the  Cooperative 
Agreement  Normally,  the  participant 
will  be  allowed  to  acquire  the 


Government's  interest  in  the  fair  market 
value  of  such  property  at  time  of 
disposal,  or  at  the  project's  conclusion 
(wWchever  comes  first).  Alternatively, 
with  the  permission  of  DOE,  the 
participant(s]  may  dispose  of  the 
property  and  reimburse  the  Department 
an  agreed  amount  which  considers  the 
factors  set  forth  above  as  to  any  of  the 
proceeds  obtained  by  the  participant(s). 
However,  the  participant(s)  shall  be 
permitted  to  deduct  and  retain  fiiom  any 
proceeds  the  allowable  costs  incurred  in 
selling  the  property. 

§  600.290  General  and  special  provisions. 

(a)  Introduction 

This  Section  provides  guidance  on 
general  and  special  terms  and 
conditions  to  be  used  in  Cooperative 
Agreements  with  participants  other  dian 
those  covered  under  OMB  Circulars  A- 
102  and  A-110.  Section  e00.271(a)(l) 
contains  the  administrative 
requirements  applicable  to  participants 
covered  by  OMB  Circulars  A-102  and 
A-110,  except  as  provided  in 
§  600.271(c). 

(b)  The  General  and  Special 
Provisions 

(1)  In  Federal  procurement,  the  * 
Government’s  need  to  acquire  goods 
and  services  at  fair  value  has  led  to 
highly  developed  procurement 
procedures,  llie  operational  rules  for 
guiding  DOE  procurement  transactions 
are  contained  in  the  Federal 
Procurement  Regulations  (FPR),  41  CFR 
Chapter  1,  and  the  Department  of 
Energy  Procurement  Regulations  (DOE- 
PR),  41  CFR  Chapter  9.  These 
regulations  contain  a  panoply  of 
standard,  optional,  and  spedal 
provisions  which  spell  out  ri^ts  and 
obligations  of  the  parties  in  detail. 
Although  these  Regulations  are  not 
applicable  per  se  to  Cooperative 
Agreements,  some  of  the  provisions 
contained  in  these  Regulations  provide  a 
reference  point  for  negotiating 
Cooperative  Agreement  terms  and 
conations.  Use  of  these  provisions, 
modified  as  appropriate,  should  insure 
that  the  agreement  reached  by  the 
parties  is  considered  in  the  li^t  of  the 
experience  gained  in  interpretation  of 
these  provisions  based  on  established 
legal  precedent  in  the  procurement  field. 
Hopefully,  by  avoiding  many  of  the 
problems  that  have  arisen  in  the 
procurement  field,  the  parties  will  be 
able  to  negotiate  an  agreement  that 
reflects  the  true  nature  of  the 
Cooperative  Agreement 

(2)  Some  FPR  and  DOE  PR  provisions 
which  express  basic  federal  policies  that 
are  equally  applicable  to  procurement 
contracts  and  Cooperative  Agreements. 
These  provisions  are  contain^  in 


paragraph  (c)  of  this  section  and 
constitute  mandatory  General 
Provisions  for  Cooperative  Agreements 
under  this  regulation  for  certain  classes 
of  participants. 

(3)  Many  other  provisions  in  the  FPR’s 
and  DOE  PR’s  are  normally  suitable  for 
Cooperative  Agreements  and  should  be 
utilized  unless  the  context  of  the  specific 
Agreement  being  negotiated  calls  for 
different  provisions.  These  provisions 
are  specified  in  paragraph  (d)  of  this 
section.  Finally,  many  of  the  provisions 
in  the  FPR  and  DOE  PR  might  be 
appropriate  and  as  a  minimum,  should 
be  considered  by  DOE  and  the 
participant  to  insure  the  issues  raised  by 
the  provisions  have  been  considered. 
These  provisions  are  contained  in 
paragraph  (e)  of  this  section. 

The  provisions  contained  in 
paragraphs  (d)  and  (e)  constitute  the 
Special  Provisions  of  the  Cooperative 
Agreement  along  with  any  provisions 
negotiated  between  the  parties.  When 
used,  the  Special  Provisions  in 
paragraphs  (d)  and  (e)  of  this  section 
should  be  modified  to  reflect  the  intent 
of  the  parties  to  the  Cooperative 
Agreement  For  example,  the 
Government’s  rights  of  termination  and 
change  under  paragraphs  (d)(2)  and 
(e](20)  of  this  section  (which  could 
constitute  separate  A^cle(s)  in  die 
Cooperative  Agreement  Schedule)  are 
clearly  appropriate  where  the 
Government  bears  all  the  costs  but 
when  there  is  an  undertaking  on  a 
cooperative  basis,  die  Participant  who 
has  a  direct  fm£mcial  interest  should 
have  a  voice  regarding  terminadon, 
and/or  changes  (recognizing  DOE  may 
need  to  retain  final  decision  authority  in 
these  areas).  Similarly,  the  Government 
property  provision  in  paragraph  (d)(3)  of 
this  section  will  usually  have  to  be 
modified  to  recognize  property  rights 
where  tide  is  not  vest^  in  the 
Government.  In  the  area  of  liability  and 
indemnifications,  provisions  in  the 
Cooperative  Agreement  should  reflect 
the  hazards,  and  risks,  and  respective 
responsibilities  of  the  Government  and 
the  participant,  especially  in  regard  to 
liability  to  third  parties. 

(4)  Cooperative  Agreements  entered 
into  pursuant  to  this  part  are  subject  to 
patents,  data,  and  copyrights  regulations 
set  forth  in  41  CFR  P^  ^-9; 

(i)  The  long  form  Patent  Rights  clause 
of  41  CFR  9-9.107-5(a)  shall  be  used  in 
all  Cooperative  Agreements  having  as  a 
purpose  the  conduct  of  research, 
development,  or  demonstration  work, 
except  where  a  waiver  of  patent  rights  is 
granted  or  in  agreements  for  which  the 
short  form  patent  rights  clause  of  41  CFR 
9-9.107-6  is  appropriate.  Where  waiver 
of  patents  rights  is  obtained,  a  special 
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clause  will  be  provided  by  DOE  Patent 
Counsel.  The  short  form  Patent  Rights 
clause  shall  be  used  in  Cooperative 
Agreement  with  nonprofit  or 
educational  institutions.  As  more  fully 
described  in  the  policy  discussion  in  41 
CFR  9-0.107-6,  modifications  to  the 
Patent  Rights  clause  may  include 
changes  in  the  license  and  sublicense 
rights  and  to  the  background  patents 
provisions  of  the  clause.  Waiver  of 
patent  rights  shall  be  subject  to  the 
provisions  of  41  CFR  9-9.109-6; 

(ii)  The  Rights  in  Technical  Data 
Clause  (long  form)  of  41  CFR  9-9.202- 
3(e)(2)  shall  be  used  in  all  Cooperative 
Agreements  having  as  a  purpose  the 
conduct  of  research,  development,  or 
demonstration  work,  or  in  any  other 
agreement  where  technical  data  are 
expected  to  be  Hrst  produced  under  the 
A^ement,  where  technical  data  are 
specified  to  be  delivered  in  the 
Agreement,  or  where  the  Agreement 
contains  the  Additional  Technical  Data 
Requirements  clause  of  41  CFR  9-9.202- 
3(c).  As  more  fully  explained  in  the 
policy  discussion  contained  in  41  CFR  9- 
9.202-3,  optional  paragraph  (g)  “Limited 
Rights  in  Proprietary  Data”  of  the  Rights 
in  Technical  Data  (long  form)  clause 
shall  be  used  where  DOE  may  have  a 
need  for  delivery  of  proprietary  data 
under  the  Agreement;  optional 
paragraph  (h)  “Contractor  Licensing” 
shall  be  used  where  licensing  of 
proprietary  data  is  necessary  for  the 
achievement  of  DOE’s  objectives 
relating  to  the  purpose  of  the 
Agreement; 

(iii)  The  other  clauses  relating  to 
patents  and  technical  data  for 
Cooperative  Agreements  listed  in  (c), 

(d),  and  (e)  of  &is  section  are  set  fo^  in 
41  CFR  Part  9-9  together  with  policy 
discussions  related  to  these  clauses;  and 

(iv)  Any  modifications  of  the 
provisions  of  41  CFR  Part  9-9  shall  be 
obtained  from  the  DOE  Assistant 
General  Counsel  for  Patents. 

(5)  The  citations  in  paragraphs  (c),  (d), 
and  (e)  of  this  section  are  all  41  CFR 
unless  indicated  otherwise. 

(6)  The  provisions  of  paragraphs  (c), 
(d),  and  (e)  will  be  utilized  under  the 
conditions  set  forth  in  the  cited  FPR  or 
DOE  PR.  For  example,  if  for  particular 
provisions  there  is  a  $100,000  threshold 
for  applicability,  the  provisions  should 
not  used  below  that  threshold. 
[NOTE;  Any  applicable  threshold  means 
cost  of  the  total  project,  including  DOE 
and  participant  share  and  any  later 
phases  of  the  same  project  that  may 
receive  DOE  support).  The  provisions 
must  always  be  revised  to  change 
“contract”  to  “Cooperative  Agreement” 
or  “agreement”,  and  “contractor”  to 
“participant.”  The  use  of  the  term 


“subcontractor”  in  any  of  the  provisions 
means  contractor  to  the  Participant  and 
all  tiers  of  subcontractor  thereunder 
unless  the  conditions  for  use  of  a 
provision  as  set  forth  in  the  FPR  or  DOE 
PR  provides  otherwise. 

(c)  Mandatory  General  Provisions 
These  provisions  are  mandatory  as  to 
text  in  all  Cooperative  Agreements  with 
participants  other  that  those  covered 
under  OMB  Circulars  A-102  and  A-110. 
Deviations,  exceptions,  or  waivers  to 
this  requirement  may  not  be  made 
unless  approved  in  accordance  with 
600.9  except  for  non-substantive 
changes  reflecting  that  a  Cooperative 
Agreement  rather  than  a  procurement 
contract  is  being  entered  into. 

(1)  Order  of  Precedence,  9-7.102-50 

(2)  Definitions,  9-7.102-1 

(3)  Inspection,  l-7.402-5(c) 

(4)  Examination  of  Records  sby 
Comptroller  General,  9-7.103-3 

(5)  Convict  Labor,  1-7.402-14 

(6)  Officials  Not  to  Benefit,  1-7.102-17 

(7)  Convenant  Against  Contingent  Fees, 
1-1.503 

(8)  Notice  £md  Assistance  Regarding 
Patent  and  Copyrights  Infiingement, 
9-9.104 

(9)  Competition  in  Subcontracting,  1- 
7.202-30 

(10)  Audit,  l-3.814-2(a) 

(11)  Clean  Air  and  Water,  1-1.2302-2 

(12)  Preference  for  US  Flag  Air  Carriers, 
1-1.323-2 

(13)  Use  of  US  Flag  Commercial 
Vessels,  l-19.108-2(b) 

(14)  Permits  and  Licenses,  9-7.104-51 

(15)  Reporting  of  Royalties,  9-9.110 

(16)  Authorization  and  Consent, 

9-9.102-2 

(17)  Nondiscrimination  in  Federally 
Assisted  Programs,  10  CFR  600.39 

(18)  Rights  in  Technical  Data,  Long 
Form,  9-9.202-3(e)(2) 

(19)  Contract  Work  Hours  and  Safety 
Standards  Act,  1-12.303 

(20)  Patent  Rights,  9-9.107-5(a) 

(21)  Flood  Insurance,  See  (f)  below 

(22)  Utilization  of  Labor  Surplus 
Concerns,  l-1.805-3(a) 

(23)  Labor  Surplus  Area  Subcontracting 
I^o^am,  l-1.805-3(b) 

(24)  Disputes,  See  (g)  below 

(d)  Mandatory  Special  Provisions  and 
Deviation  Requirements 
The  special  provisions  listed  below 
are  to  be  included  in  all  Cooperative 
Agreements  with  participants  other  than 
those  covered  by  OMB  Circulars  A-102 
and  A-110.  The  specific  required  clauses 
may  be  waived,  modified,  or  deviated 
from  in  whole,  or  in  part  by  the 
Contracting  Officer,  however,  a  written 
justification  must  be  placed  in  the  file  by 
the  Contracting  Officer.  The  justification 
for  such  waiver,  modification,  or 
deviation  must  contain  the  specific 


reasons  the  provision  is  not  appropriate, 
€uid  why  a  particular  special  provision 
must  be  waived  or  moffified  aue  to  the 
circumstances  of  the  Cooperative 
Agreement  being  negotiated. 

(1)  Subcontracts,  1-7.402-8  as  modified 
by  9-7.402-8 

(2)  Termination  for  Convenience  of  the 
Government,  9-7.402-10 

(3)  Government  Property,  9-7.402-25 

(4)  Patent  Indemnity,  9-9.103-3(b) 

(5)  Limitation  of  Cost  or  Funds, 

1-7.402-2 

(6)  Allowable  Cost  and  Payment,  9- 
7.40a-3 

(7)  Buy  American  Act,  1-6.104-5 

(8)  Price  Reduction  for  Defective  Cost  or 
Pricing  Data,  l-3.814-l(a) 

(9)  Subcontractor  Cost  or  Pricing  Data, 
1-3.814-3 

(10)  Additional  Technical  Data 
Requirements,  9-9.202-3(c) 

(11)  Utilization  of  Small  Business 
Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals,  FPR 
Temporary  Regulations  50  Supplement 
2,  (45  FR  35809  May  28, 1980) 

(12)  Utilization  of  Women  Owned 
Business  Concerns,  FPR  Temporary 
Regulation  54  (45  FR  35814  May  28, 
1980) 

(e)  Optional  Special  Provisions 
The  below  listed  clauses  constitute 
special  optional  provisions  which 
should  be  considered  for  use  in 
Cooperative  Agreements.  They  may  be 
modified  in  any  manner  and  no 
deviations  procedure  is  required  for 
such  modification,  or  for  a  decision  not 
to  use  emy  of  these  clauses.  Contracting 
Officers  should  take  special  precautions 
to  insure  that  the  principles  inherent  in 
these  clauses  are  considered  for 
inclusion  in  any  Agreement  being 
prepared  to  the  extent  necessary  to 
protect  the  Government’s  interest. 

(1)  Payment  for  Overtime  Premiums,  1- 

7.402- 28 

(2)  Disabled  Veterans  and  Veterans  of 
the  Vietnam  Era,  1-12.1102-2 

(3)  Clauses  for  Cost  Reimbursement 
Type  Research  and  Development 
Contracts  Involving  Constioiction,  1- 

7.403- 1 

(4)  Excusable  Delays,  1-8.708 

(5)  Negotiated  Overhead  Rates, 

9-7.203-9 

(6)  Notice  to  the  Government  of  Labor 
Disputes,  1-7.203-3 

(7)  Make  or  Buy  Program,  1-3.902-3 

(8)  Advance  Payments,  1-7.403-20 

(9)  Workmen’s  Compensation  Insurance 
1-10.402 

(10)  Required  Source  for  Jewel  Bearings, 
1-1.319 

(11)  General  Services  Administration 
Supply  Sources,  1-7.403-23 
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(12)  Interest,  1-7.203-15 

(13)  United  States  Products  and 
^rvices,  1-7.403-36 

(14)  Care  of  Laboratory  Animals,  1- 
7.303-44 

(15)  Cost  Accoimting  Standards,  1- 

7.403- 50 

(16)  Alterations  in  Contract,  1-7.204-1 

(17)  Approval  of  Contract,  1-7.204-2 

(18)  Date  of  Incurrence  of  Cost, 

1-7.204-3 

(19)  Notice  Regarding  Late  Delivery,  1- 
7.204-4 

(20)  Changes.  1-7.404-5 

(21)  Key  Personnel,  1-7.304-6 

(22)  Disposition  of  Material,  1-7.304-8 

(23)  Insurance — ^Liability  to  Tliird 
Parties,  9-7.204-5 

(24)  Printing,  9-7.302-57 

(25)  Federal  Reports  Act,  9-7.302-58 

(26)  Foreign  Travel,  9-7.402-60 

(27)  Security,  9-7.403-51 

(28)  Privacy  Act,  1-1.327-5 

(29)  Safety  and  Health,  9-7.403-53 

(30)  Priorities,  Allocations  and 
Allotments.  9-7.104-50 

(31)  Soviet-Bloc  Controls,  9-7.304-52 

(32)  Nuclear  Hazards  Iildemnity.  9- 

7.404- 53 

(33)  Reports  of  Work,  1-7.304-9 

(34)  Stop  Work  Order,  9-7.402-59 

(35)  Standards  of  Work,  1-7.302-3 

(36)  Walsh-Healy  Public  Contracts  Act 
1-12.605 

(37)  Preservation  of  Individual 
Occupational  Radiation  Exposure 
Records,  9-7.403-54 

(38)  Waiver  of  Indemnity,  9-9.103-4 

(39)  Classified  Inventions,  9-9.106 

(40)  Rights  to  Proposal  Data,  10  CFR 
600.231(c) 

(41)  Small  Business  and  Small 
Disadvantaged  Business 
Subcontracting  Plan  (Negotiated),  9- 
1.719-3(c)  [45  FR  24378,  April  9, 1980] 

(42)  Women  Owned  Business  Concerns 
Subcontracting  Program,  FPR 
Temporary  Regulation  54  (45  FR  35814 
May  28. 1980) 

(f)  Flood  Insurance  Clause 
Participant  shall  comply  with  the  • 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234,  87  Stat.  975,  approved  December  31, 
1976.  Section  102(a]  requires  the 
purchase  of  flood  insurance  in 
communities  where  such  insurance  is 
available  as  a  condition  for  the  receipt 
of  any  Federal  financial  assistance  for 
construction  or  acquisition  purposes  for 
use  in  any  area  that  has  been  identified 
by  the  Secretary  of  the  Department  of 
Housing  and  Urban  Development  as  an 
area  having  special  flood  hazards  and 
provisions  prescribed  by  the  Federal 
Insurance  Administration  in  24  CFR 
Chapter  X,  Subchapter  B.,  will  be 
complied  with. 


(g)  Disputes 

DOE  has  established  a  Financial 
Assistance  Appeals  Board  to  handle 
disputes  imder  Cooperative  Agreements 
(45  FR  29764,  May  5, 1960.)  All 
Cooperative  Agreements  shall 
incorporate  the  following  Disputes 
Clause: 

(1)  ^cept  as  otherwise  provided  in 
this  A^eement,  any  dispute  concerning 
a  question  of  fact  arising  under  this 
Agreement  which  is  not  disposed  of  by 
Agreement  shall  be  decided  by  the 
Contracting  Officer,  who  shall  reduce 
his  decision  to  writing  and  mail,  or 
otherwise  furnish  a  copy  thereof  to  the 
Participant.  The  decision  of  the 
Contracting  Officer  shall  be  final  and 
conclusive  unless  within  60  days  from 
date  of  receipt  of  such  copy,  the 
Pau'ticipant  mails,  or  delivers  a  written 
notice  of  appeal  to  the  Department  of 
Energy  Financial  Assistance  Appeals 
Board  in  accordance  with  10  CFR  Part 
1024  (See  Rule  1).  The  decision  of  the  - 
Department  of  ^ergy  Financial 
Assistance  Appeals  Board  shall  be  final 
and  conclusive  unless  determined  by  a 
court  of  competent  jurisdiction  to  have  - 
been  fradulent,  or  capricious,  or 
arbitrary,  or  so  grossly  erroneoUs  as 
necessary  to  imply  bad  faith,  or  not 
supported  by  substantial  evidence.  In 
connection  with  any  appeal  proceeding 
imder  this  clause,  the  Participant  shall 

be  afforded  an  Opportunity  to  be  heard 
and  to  offer  evidence  in  support  of  its 
appeal.  Pending  final  decision  of  a 
dispute  hereunder,  the  Participant  shall 
proceed  diligently  with  the  performance ' 
of  the  Agreement  and  in  accordance 
with  the  Contracting  Officer’s  decision. 

(2)  This  “Disputes  Clause"  does  not 
preclude  consideration  of  law  questions 
in  connection  with  decisions  provided 
for  in  paragraph  (1)  above:  provided, 
that  nothing  in  this  Agreement  shall  be 
construed  as  making  final  the  decision 
of  any  administrative  official, 
representative,  or  board,  based  on  a 
question  of  law. 

[FR  Doc  80-20366  Filed  7-7-80;  8:46  am] 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

Monday 

Tueaday 

Wednesday 

Thuraday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM  • 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HHS/FDA 

DOT/SLSDC 

HHS/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  the  Federal  Register,  National  Archives  and 

a  day  that  wilt  be  a  Federal  holiday  will  be  Comments  should  be  submitted  to  the  Records  Service.  General  Services  Adminisbation. 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Coordinator.  Office  of  Washington,  D.C.  20408 

holiday. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
tNs  nst  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

Last  Listing  July  7, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws”)  from  the  Superintendent 
of  Documents,  U.S.  Government  IMnting  OfHce,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  5751  /  Pub.  L  96-301  To  more  adequately  protect 

archeological  resources  in  southwestern  Colorado.  (July  2, 
1980;  94  StaL  832)  Price  $1. 

H.R.  5997  /  Pub.  L  96-303  To  pro>nde  for  the  display  of  the  Code  of 
Ethics  for  Goverment  Service.  (July  3, 1980;  94  Stat.  855) 
Price  $1. 

,  S.  2696  /  Pub.  L  96-302  To  provide  authorizations  for  the  Small 
Business  Administration,  and  for  other  purposes.  (July  2, 
1980;  94  Stat  833)  Price  $1.50. 


J-ust  Released 


CODE  OF  FEDERAL  REGULATIONS 
(Revised  as  of  April  1, 1980) 


Quantity  Volume 


Price  Amount 


Title  21— Food  and  Drugs 
(Parts  100  to  169) 

Title  21— Food  and  Drugs 
(Parts  170  to  199) 

Title  21— Food  and  Drugs 
(Parts  500  to  599) 

Title  21— Food  and  Drugs 
(Parts  1300  to  end) 


$7.00  $. 

6.00  _ 

7.50  _ 

4.50  _ 

Total  Order  $ 


lA  Cumulative  checklist  ofCFR  issuances  for  1980  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). I 

PLEASE  DO  NOT  DETACH 

MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402 

E»elo*»d  fmd  $ . . .  (ch0ck  »r  money  order)  or  charge  to  my  Deposit  Aecouat  No . 

Please  send  me . copies  of: 

PLEASE  FILL  IN  MAILING  LABEL  ***“*"• - 

BELOW  Street  address _ _ _ _ _ 

Chy  and  State  — _ _ _ _ _ _ _ _  ZIP  Code  _ _ 


FOR  USE0FSUPT.D0CS. 

- Enclosed _ _ — 

To  be  mailed 

_ Subscfiptin— _ _ 

Rcfand _ 

Postage _ _ _ 

Foreign  handling _ 


FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  ZIP  CODE 


SUPERINTENDENT  OK  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON,  D.C.  20t02 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PA© 

U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPEOAL  FOURTH-CLASS  RATE 
BOOK 


Name 

Street  address 


City  and  State  .. 


ZIP  Code 
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